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LITIGATION & ADR: ALTERNATIVE SERVICE ARRANGEMENTS WITH FOREIGN PARTIES

A recent decision by the California Court of Appeal casts doubt
on private parties’ ability to contract for alternative service
arrangements with foreign parties.

US courts have routinely held that private parties can contract out
of, or for, alternative service arrangements. In Rockefeller Technology
Investments (Asia) VIl v. Changzhou Sinotype Technology Co., Ltd.,
however, the court ruled that the Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil or Commercial
Matters (Hague Service Convention) does not permit parties to set
their own terms of service by contract. Rather, service on a foreign
party must be carried out according to the terms of the Hague
Service Convention, as ratified by that party’s country.

The plaintiff in Rockefeller obtained a sizable US arbitration award

by default and successfully moved to confirm the arbitration award.
The plaintiff served the summons and petition on the defendant by
mail, as permitted by the parties’ contract. The defendant challenged
the service on the grounds that its country, the People’s Republic

of China (PRC), objected to service by mail on its ratification of the
Hague Service Convention. The trial court denied the defendant’s
motion to set aside the judgment, agreeing with the plaintiff that the
parties’ agreement permitted service by mail.

The Court of Appeal reversed, holding that the judgment against the
defendant was void because the US court never obtained personal
jurisdiction over the defendant. The court drew a bright-line rule that
the Hague Service Convention neither permits service by mail on
PRC citizens nor allows parties to set their own terms of service.

Counsel should consider including an express waiver of Hague
Service Convention service in foreign contracts, as most courts

are likely to take a practical approach and follow the majority rule
that permits waiver. Additionally, while many factors influence the
parties’ choice of an arbitral seat, this case highlights the benefit of
investigating local courts’ views of Hague Service Convention service
requirements.
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