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 CLIENT MEMORANDUM 

DOL Letter Paves Way for Including Private Equity in  

401(k) Plans 

June 10, 2020 

On June 3, 2020, the U.S. Department of Labor (the “DOL”) issued an information letter confirming its 

concurrence that the fiduciary rules under the Employee Retirement Income Security Act of 1974 

(“ERISA”) do not preclude 401(k) and other participant-directed retirement plans from offering participants 

investment choices that provide exposure to private equity funds. The letter verifies what most ERISA 

practitioners already believed, but offers plan fiduciaries the added comfort of the DOL imprimatur on the 

basic fiduciary issue.   

The letter reflects the views of a variety of constituencies in the field of investment and retirement 

planning that it is important to make alternative, long-term investment growth opportunities available to 

retirement plan savers, particularly given the growing extent to which U.S. workers rely on their 401(k) 

accounts as a pillar of their retirement planning. Private equity and other alternative fund investments 

have long been part of the asset diversification strategy for defined benefit plans, but participant-directed 

plans like 401(k) plans have been slow on accepting these investments due to the web of regulatory 

requirements, including ERISA and securities law exemptions typically relied on by private funds, and the 

litigation risks surrounding the investment choices made available under these plans. 

The DOL letter is a first step to getting the market more comfortable with developing products and 

structures to introduce private equity investment alternatives to 401(k) platforms. However, the letter does 

not provide a green light for allowing 401(k) plan participants to invest directly in private equity and 

alternative investment funds, noting that such direct investments raise distinct legal and operational 

issues. In that regard, the incorporation of private equity and alternative fund investments into 401(k) 

plans would essentially need to be done as part of a broader generic investment option that includes 

private equity and alternative investment funds as a component. A few designs have been created to offer 

products that include private equity investment opportunities mixed with a portfolio of liquid investments, 

balancing the exposure and the liquidity profile to meet the needs of a 401(k) plan. These products are 

constructed to comply with ERISA and applicable securities law requirements; however, structuring and 

managing these products, and getting them onto the platforms of 401(k) recordkeepers has proven 

challenging. If these products get traction, there will likely be competition, as well as a need for 

cooperation, among the relevant players in both the private equity and the 401(k) servicing space, and it 

will be interesting to see how these products will take shape and evolve over time. The next steps would 

be further consideration and guidance from the Securities and Exchange Commission (the “SEC”), which 

appears to be on board, and then hopefully a convergence of market practice on how to balance the 

regulatory requirements and risks against the desire to provide meaningful exposure to private funds in 

participant retirement accounts. 

Assuming the DOL letter creates some momentum to forge a path for these products, plan fiduciaries will 

then need to consider the fit and flexibility of these products for their 401(k) investment menu. While the 

letter is helpful in confirming that these products can be viable as a general fiduciary matter if properly 

designed, it should be noted that DOL information letters such as this one have no precedential value, 

and in any case this DOL letter did not focus on or endorse any particular product design. In fact, the 

letter identities certain “challenges” associated with private equity-type products, such as higher fees, lack 

of liquidity and complexity in the strategy, structure and valuation of investments, of which plan fiduciaries 

will need to be mindful as they consider these products for their plan’s investment menu. In other words, 

this DOL letter does not provide that the inclusion of these products in a plan’s investment menu would 

automatically be viewed as prudent from an ERISA perspective, and plan fiduciaries must still engage in 
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fact-based analysis on the suitability of these products as an investment option consistent with their 

fiduciary duties under ERISA. Nonetheless, this letter marks one of the first concrete milestones in efforts 

to bring private equity and other alternative investment asset classes to 401(k) and other participant-

directed plans. Looming questions remain as to what additional guidance may be provided by the SEC, 

and whether any change in the political landscape may change the outlook for these efforts.  

If you have any questions regarding the matters covered in this publication, please contact any of the 

lawyers listed below or your usual Davis Polk contact. 

Jeffrey P. Crandall 212 450 4880 jeffrey.crandall@davispolk.com 

Edmond T. FitzGerald 212 450 4644 edmond.fitzgerald@davispolk.com 

Michael S. Hong 212 450 4048 michael.hong@davispolk.com 

Adam Kaminsky 202 962 7180 adam.kaminsky@davispolk.com 

Leor Landa 212 450 6160 leor.landa@davispolk.com 

Kyoko Takahashi Lin 212 450 4706 kyoko.lin@davispolk.com 

Veronica M. Wissel 212 450 4794 veronica.wissel@davispolk.com 

Charles Shi 212 450 3346 charles.shi@davispolk.com 
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