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Introduction
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• The Federal Reserve, FDIC, OCC, CFTC and SEC (the Agencies) proposed changes to the 
covered fund provisions of the Volcker Rule regulations (covered fund provisions) in late 
January 2020. 

o Comments are due April 1, 2020.

• The proposed amendments address several key aspects of the covered fund provisions:

o exclusions from the definition of covered fund;

o the treatment of foreign funds (both public and private); and 

o the Super 23A prohibition.

• The proposal includes 87 questions for public comment on a variety of covered fund issues. 
Unlike the previous set of proposed rule amendments in May 2018, however, these questions 
are accompanied by specific proposals to amend and streamline the covered fund provisions of 
the final rule as adopted in December 2013 (Final Rule).

• The Agencies proposed no meaningful changes to the proprietary trading provisions or the 
compliance program requirements of the Volcker Rule in this proposal.
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Introduction

https://www.federalreserve.gov/aboutthefed/boardmeetings/files/volcker-rule-fr-notice-20200130.pdf
https://www.davispolk.com/files/2018-06-18-proposed-amendments-to-the-volcker-rule-regulations.pdf


• This visual memorandum incorporates elements of Davis Polk’s widely read flowcharts on the covered fund 
provisions of the Final Rule. 

• Visual depictions of the proposed changes to the Final Rule are shown by overlaying red dotted lines and grey 
boxes over our Final Rule flowcharts, as depicted in the example below.

• Following each visual depiction, we describe the proposed changes and requests for comment in a more 
detailed narrative.

• Topics covered by the Final Rule flowcharts that are not addressed in this visual memorandum would not be 
changed by the proposal.
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Guide to this Visual Memorandum

Would modify definition to include an 
SBIC that has voluntarily surrendered 

its license as part of winding down
See slide 22

https://www.davispolk.com/files/2018-06-18-proposed-amendments-to-the-volcker-rule-regulations.pdf


New Covered Fund Exclusions
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New Covered Fund Exclusions

7

Would add new exclusions 
for:

• Family Wealth Management 
Vehicles, see slides 8–9
• Customer Facilitation 

Vehicles, see slide 10–11
• Qualifying Venture Capital 

Funds, see slides 12–13
• Credit Funds, see 

slides 14–15



• The Agencies propose a new exclusion for family wealth management vehicles (FWMVs). This exclusion is 
designed to permit banking entities to “provide traditional services to customers through vehicles used to 
manage the wealth and other assets of those customers and their families.”

• An FWMV would need to meet the following conditions to qualify for the exclusion:

o The FWMV must not be, and must not hold itself out as being, an entity or arrangement that raises money 
from investors primarily for the purpose of investing in securities for resale or other disposition or otherwise 
trading in securities.

o If the FWMV is organized as a trust, the grantor(s) of the entity must all be family customers, meaning:

• a family client as defined in Investment Advisers Act Rule 202(a)(11)(G)-1(d)(4); or

• a natural person who is a father-in-law, mother-in-law, brother-in-law, sister-in-law, son-in-law, or 
daughter-in-law of a family client, or a spouse or a spousal equivalent of any family client.

o If the FWMV is not organized as a trust, (1) a majority of the voting interests in the entity must be owned, 
directly or indirectly, by family customers and (2) the entity must be owned only by family customers and up 
to three closely related persons of the family customers. 

• Closely related person is defined as a natural person, including the estate and estate planning vehicles 
of such person, who has longstanding business or personal relationships with any family customer.

Family Wealth Management Vehicles (FWMVs)
NEW COVERED FUND EXCLUSIONS
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• A banking entity may not rely on the FWMV exclusion unless it (or an affiliate):

o provides bona fide trust, fiduciary, or advisory services to the FWMV; 

o does not, directly or indirectly, guarantee, assume, or otherwise insure the obligations or performance of 
such entity; 

o complies with the asset management exemption’s disclosure requirement in § __.11(a)(8) of the Volcker 
Rule Regulations;

o does not acquire or retain, as principal, an ownership interest in the FWMV, other than up to 0.5% of the 
FWMV’s outstanding ownership interests as permitted for a non-affiliate under the wholly-owned subsidiary 
exclusion; 

o complies with the Section 23B requirement in § __.14(b) of the Volcker Rule regulations (but not Super 
23A), as if the FWMV were a covered fund; 

o complies with the covered funds backstop provisions of § __.15 of the Volcker Rule regulations, as if the 
FWMV were a covered fund; and 

o complies with restrictions on the purchase of low-quality assets in Regulation W (12 C.F.R. § 223.15) as if 
the banking entity were a bank and the FWMV were an affiliate of the banking entity.

Family Wealth Management Vehicles (FWMVs) (cont.)
NEW COVERED FUND EXCLUSIONS
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• The Agencies propose a new exclusion for a customer facilitation vehicle that is formed by, or at 
the request of, a customer of a banking entity for the purpose of providing the customer or its 
affiliates with exposure to a transaction, investment strategy, or other service provided by the 
banking entity.  

• A banking entity may not rely on the customer facilitation vehicle exclusion unless:
o all of the ownership interests of the customer facilitation vehicle are owned by the customer 

(which may include one or more of its affiliates) for which the vehicle was created, except that 
the banking entity and its affiliates may acquire up to 0.5% of the vehicle’s ownership interests 
as permitted for a non-affiliate under the wholly-owned subsidiary exclusion; 

o the banking entity and its affiliates maintain documentation outlining how the banking entity 
intends to facilitate the customer’s exposure to the transaction, investment strategy, or 
service; and

Customer Facilitation Vehicles
NEW COVERED FUND EXCLUSIONS
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o the banking entity and its affiliates:
• do not, directly or indirectly, guarantee, assume, or otherwise insure the obligations or 

performance of such entity; 
• comply with the asset management exemption’s disclosure requirement in § __.11(a)(8) of 

the Volcker Rule Regulations;
• comply with the Section 23B requirement in § __.14(b) of the Volcker Rule regulations (but 

not Super 23A), as if the customer facilitation vehicle were a covered fund;
• comply with the covered funds backstop provisions of § __.15 of the Volcker Rule 

regulations, as if the customer facilitation vehicle were a covered fund; and 
• comply with restrictions on the purchase of low-quality assets in Regulation W (12 C.F.R. 

§ 223.15) as if the banking entity were a bank and the customer facilitation vehicle were 
an affiliate of the banking entity.

Customer Facilitation Vehicles (cont.)
NEW COVERED FUND EXCLUSIONS
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• The Agencies propose a new exclusion for venture capital funds, as defined in Rule 203(l)-1 under the Investment 
Advisers Act.

• Under Investment Advisers Act Rule 203(l)-1, the term venture capital fund includes any private fund that:

o represents to investors and potential investors that it pursues a venture capital strategy, a term that is not defined in 
the U.S. securities laws or regulations, including Investment Advisers Act Rule 203(l)-1; 

o immediately after the acquisition of any asset, other than a “qualifying investment” (as defined in Investment 
Advisers Act Rule 203(l)-1(c)(3)) or short-term holdings, holds no more than 20% of the amount of the fund's 
aggregate capital contributions and uncalled committed capital in assets (other than short-term holdings) that are 
not qualifying investments, valued at cost or fair value, consistently applied by the fund;

o does not borrow, issue debt obligations, provide guarantees or otherwise incur leverage, in excess of 15% of the 
fund's aggregate capital contributions and uncalled committed capital, and any such borrowing, indebtedness, 
guarantee or leverage is for a non-renewable term of no longer than 120 calendar days, except that any guarantee 
by the fund of obligations of a qualifying portfolio company (as defined in Investment Advisers Act Rule 203(l)-
1(c)(4)) up to the amount of the value of the fund's investment in the qualifying portfolio company is not subject to 
the 120 calendar day limit;

o only issues securities the terms of which do not provide a holder with any right, except in extraordinary 
circumstances, to withdraw, redeem or require the repurchase of such securities but may entitle holders to receive 
distributions made to all holders pro rata; and

o is not registered under section 8 of the Investment Company Act of 1940, and has not elected to be treated as a 
business development company pursuant to section 54 of that Act.

Qualifying Venture Capital Funds
NEW COVERED FUND EXCLUSIONS
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• A venture capital fund must meet the following additional conditions to qualify for the exclusion:
o The venture capital fund must not engage in proprietary trading under the purpose test of the proprietary 

trading definition in § __.3(b)(i) of the Volcker Rule regulations (purpose test).
o If a banking entity sponsors or serves as an investment adviser or commodity trading advisor to the venture 

capital fund, the banking entity must:

• provide prospective and actual investors in the venture capital fund with the written disclosures required 
under the asset management exemption; and 

• ensure that the activities of the venture capital fund are consistent with safety and soundness standards 
that are substantially similar to those that would apply if the banking entity engaged in the activities 
directly.

o A banking entity’s ownership interest in or relationship with the venture capital fund must also:

• comply with Super 23A (except the banking entity may acquire and retain any ownership interest in the 
venture capital fund), the covered funds backstop provisions, and the anti-bailout requirement of the 
asset management exemption as if the excluded venture capital fund were a covered fund; and

• be conducted in compliance with, and subject to, applicable banking laws and regulations, including 
applicable safety and soundness standards.

Qualifying Venture Capital Funds (cont.)
NEW COVERED FUND EXCLUSIONS
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• The Agencies propose a new exclusion for credit funds, which the preamble to the proposed rule describes as 
funds that “make loans, invest in debt, or otherwise extend the type of credit that banking entities may provide 
directly under applicable banking law.”

• To qualify for this proposed exclusion, the assets of the fund must be limited to:

Credit Funds
NEW COVERED FUND EXCLUSIONS
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4) Interest rate or foreign exchange 
derivatives, if: 

o the written terms of the derivative 
directly relate to the loans, debt 
instruments, or other rights or assets 
permitted to be held by the fund; and 

o the derivative reduces the interest 
rate and/or foreign exchange risks 
related to the loans, debt instruments, 
or other rights or assets permitted to 
be held by the fund.

1) Loans;

2) Debt instruments (including debt 
securities) that are permissible for a 
banking entity to invest in directly;

3) Rights and other similar assets that are 
related or incidental to acquiring, holding, 
servicing, or selling permitted loans or 
debt instruments, including equity 
securities, or rights to an equity security, 
such as a warrant, received on 
customary terms in connection with a 
loan or debt instrument, subject to 
various conditions; or

• In addition to the limitations on its investments, the credit fund must not:
o engage in proprietary trading as defined under the purpose test; or
o issue asset-backed securities. 



• If a banking entity sponsors or serves as an investment adviser or commodity trading advisor to 
the credit fund, the banking entity must:
o provide prospective and actual investors in the credit fund with the written disclosures 

required under the asset management exemption; and 
o ensure that the activities of the credit fund are consistent with safety and soundness 

standards that are substantially similar to those that would apply if the banking entity engaged 
in the activities directly.

• A banking entity’s investment in and relationship with the credit fund must also:
o comply with Super 23A (except the banking entity may acquire and retain any ownership 

interest in the credit fund), the covered funds backstop provisions, and the anti-bailout 
requirement of the asset management exemption as if the credit fund were a covered fund; 
and

o be conducted in compliance with, and subject to, applicable banking laws and regulations, 
including applicable safety and soundness standards.

Credit Funds (cont.)
NEW COVERED FUND EXCLUSIONS
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Modifications to Existing Covered Fund Exclusions
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Would remove predominance 
requirement, leaving only a 
public offering requirement

See slide 18

Foreign Public Funds
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Would remove retail 
investor and home 

jurisdiction requirements
See slide 18

• Would limit 
requirement 

that 
distribution 

must comply 
with local laws 

to certain 
instances

• Would add 
requirement 

that 
distribution 

must be 
subject to 

disclosure and 
investor 

protection laws

See slide 18

Would permit 
sales to 

employees of 
the banking 

entity or fund 
other than 

senior 
executive 

officers and 
directors

See slide 18

Would limit requirement only to 
when a banking entity is a 

sponsor or adviser 
See slide 18

Deleted by implication
See slide 18



• The Agencies propose to eliminate the requirements that a foreign public fund (1) be authorized to offer and sell 
ownership interests to retail investors in its home jurisdiction and (2) sell ownership interests predominantly 
through public offerings outside of the United States.  

• The proposal would replace these two requirements with a requirement that the fund be authorized to offer and 
sell ownership interests, and that such interests be offered and sold, through one or more public offerings.

• The proposal would modify the definition of public offering by:

o adding a requirement that a distribution must be subject to substantive disclosure and retail investor 
protection laws or regulations; and

o limiting the application of the existing requirement that the distribution of the fund comply with local law to 
circumstances where a banking entity acts as the sponsor of or investment adviser, commodity trading 
advisor, or commodity pool operator to the fund.

• For a U.S. banking entity that sponsors a foreign public fund, the proposal would retain the requirement that 
ownership interests in the fund be sold predominantly to parties other than the banking entity (or its affiliates) or 
the fund.  The proposal would, however, permit sales to employees of the banking entity (or its affiliates) or the 
fund—other than senior executive officers and directors—without those sales being attributed to the banking 
entity or fund.

Foreign Public Funds
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Loan Securitizations
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Would allow issuer to hold certain non-
loan assets up to 5% of the aggregate 

value of its assets
See slide 20

Would 
codify 

definition 
from FAQ 4

See slide 
20



• The proposal would permit a loan securitization to hold debt securities or other non-
loan assets that represent 5% or less of the aggregate value of the securitization’s 
assets.  

• The Agencies also propose to codify the Loan Securitization Servicing FAQ issued in 
2014.  This FAQ clarifies that:
o a loan securitization may hold servicing assets other than permitted securities such 

as cash equivalents; and 
o cash equivalents, for purposes of the loan securitization exclusion, include “high 

quality, highly liquid investments whose maturity corresponds to the securitization’s 
expected or potential need for funds and whose currency corresponds to either the 
underlying loans or the asset-backed securities.”

Loan Securitizations
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Small Business Investment Companies (SBICs)
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Would modify definition to include an 
SBIC that has voluntarily surrendered its 

license as part of winding down
See slide 22



• The Agencies propose expanding the exclusion for SBICs to cover the full life cycle of 
an SBIC, including an SBIC that both: 
o has voluntarily surrendered its license and operates in accordance with the Small 

Business Investment Act’s implementing regulations; and
o does not make new investments, other than investments in cash equivalents, after 

such voluntary surrender.

Small Business Investment Companies (SBICs)
MODIFICATIONS TO EXISTING COVERED FUNDS EXCLUSIONS
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Qualifying Foreign Excluded Funds (QFEFs)
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• The Agencies propose new exemptions for the activities and investments of QFEFs
(defined on the next slide). 

• This proposal would result in similar treatment of QFEFs as under the 2017 and 2019
policy statements and would provide permanent relief for QFEFs.
o However, the proposal would not exclude QFEFs from the definition of banking entity, as 

was done in the policy statements previously issued by the Banking Agencies in 2017 
and 2019.

o Instead, a QFEF would be exempt from the proprietary trading prohibition and the 
covered fund restrictions. 

• The proposal would not change the definition of banking entity, meaning a QFEF 
would be subject to the compliance program, backstop provisions, and other 
requirements of the Final Rule that are applicable to a banking entity.

Qualifying Foreign Excluded Funds (QFEFs)
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https://www.finregreform.com/single-post/2017/07/21/federal-banking-agencies-recognize-unintended-consequences-of-volcker-rule-for-foreign-banks-and-propose-temporary-solution/
https://www.davispolk.com/files/2019-07-19-agencies-extend-volcker-rule-relief-for-qualifying-foreign-excluded-funds.pdf


• The proposal defines QFEF the same as in the 2017 and 2019 policy statements to mean a banking entity that:

o is organized or established outside the United States, the ownership interests of which are offered and sold 
solely outside the United States;

o would be a covered fund if the entity were organized or established in the United States, or is, or holds itself 
out as being, an entity or arrangement that raises money from investors primarily for the purpose of 
investing in financial instruments for resale or other disposition or otherwise trading in financial instruments;

o would not otherwise be a banking entity except by virtue of the acquisition or retention of an ownership 
interest in, sponsorship of, or relationship with the entity, by another banking entity that meets the following:

• the banking entity is not organized, or directly or indirectly controlled by a banking entity that is 
organized, under the laws of the United States or of any State; and

• the banking entity’s acquisition of an ownership interest in or sponsorship of the fund by the foreign 
banking entity meets the requirements for permitted covered fund activities and investments solely 
outside the United States, as provided in the SOTUS exemption;

o is established and operated as part of a bona fide asset management business; and

o is not operated in a manner that enables any other banking entity to evade the requirements of the Volcker 
Rule or the implementing regulations.

Qualifying Foreign Excluded Funds (QFEFs) (cont.)
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Limitations on Relationships with a Covered Fund 
(Super 23A)
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Limitations on Relationships with a Covered Fund 
(Super 23A)

27

Would incorporate
exemptions of Section 

23A of the Federal 
Reserve Act and Section 

223.42 of 
Regulation W and add 
exemptions for certain 

transactions in 
connection with payment, 

clearing and settlement 
activities 

See slide 28



Limitations on Relationships with a Covered Fund 
(Super 23A)

• The Agencies propose to amend Super 23A to permit a banking entity to enter into covered transactions with a related 
covered fund where the transaction would be exempt under subsection (d) of Section 23A of the Federal Reserve Act or 
Section 223.42 of Regulation W.  

o This would permit a banking entity to, among other transactions, provide intraday extensions of credit to a related 
covered fund. 

o Even with the proposed exemptions, Super 23A would continue to be more restrictive than Section 23A of the 
Federal Reserve Act because: 

• it would apply to both insured depository institution (IDI) and non-IDI affiliates;

• it would remain a flat prohibition (subject to the exemptions), rather than provide numerical limits on covered 
transactions; and 

• the prohibition on extensions of credit could not be avoided by collateralizing them.

• The Agencies also propose to permit a banking entity to provide short-term extensions of credit to, and purchase assets 
from, a related covered fund in the ordinary course of business in connection with payment, clearing and settlement 
activities, provided that:

o each extension of credit must be repaid, sold or terminated no later than five business days after it was originated; 
and 

o the banking entity making an extension of credit must comply with the requirements for exempt intraday extensions 
of credit under Regulation W, as if it were making an exempt intraday extension of credit. 

28



Ownership Interest
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Ownership Interest

30

Would provide a safe harbor for 
certain senior loans and debt interests

See slide 31

Would clarify that removal rights 
triggered by an event of default or 
acceleration event are not, on their 

own, an ownership interest
See slide 31



Ownership Interest

• The proposal would clarify that an interest that allows its holder to remove an investment manager for cause upon the 
occurrence of an event of default or acceleration event, or to nominate or vote on a replacement manager upon an 
investment manager’s resignation or removal, would not be considered an ownership interest for that reason alone. 

• The Agencies propose to provide a safe harbor from the definition of ownership interest for senior loans or senior debt 
interests that meet the three criteria set out below.  These criteria are designed to ensure that debt interests that do not 
have equity-like characteristics are not considered ownership interests.  They are that:

o the holders of the senior loan or senior debt interest do not receive any profits of the covered fund but may only 
receive:

• interest at a stated interest rate, as well as commitment fees or other fees, which are not determined by 
reference to the performance of the underlying assets of the covered fund; and

• fixed principal payments on or before a maturity date, which may include prepayment premiums intended 
solely to reflect, and compensate holders of the interest for, foregone income resulting from an early 
prepayment;

o the entitlement to payments on the senior loan or senior debt interest is absolute and may not be reduced because 
of losses arising from the underlying assets of the covered fund, such as allocation of losses, write-downs or 
charge-offs of the outstanding principal balance, or reductions in the principal and interest payable; and

o the holders of the senior loan or senior debt interest are not entitled to receive the underlying assets of the covered 
fund after all other interests have been redeemed and/or paid in full (excluding the rights of a creditor to exercise 
remedies upon the occurrence of an event of default or an acceleration event).
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Parallel Banking Entity, Director and Employee 
Investments
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Parallel Banking Entity Investments

33

Would add a new rule of construction 
addressing parallel investments by 

banking entities
See slide 34



Parallel Banking Entity Investments

• The Agencies propose to add a new rule of construction that would address investments made by a banking 
entity alongside a covered fund.  

• This rule would clarify that a banking entity is not required to include in the calculation of the investment limits 
that apply to a covered fund that is organized and offered or sponsored by the banking entity any direct 
investment that the banking entity makes in a portfolio company alongside the covered fund.  

• This rule of construction applies so long as the direct investment complies with applicable laws and regulations, 
including applicable safety and soundness standards.

o The Agencies make clear that the Volcker Rule would not prohibit a banking entity from investing alongside 
a covered fund, including a covered fund organized and offered by the banking entity, in all or substantially 
all of the investments made by the covered fund, or to fund all or any portion of the investment opportunities 
made available by the covered fund to other investors, subject to applicable banking law.
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Director and Employee Investments

35

Would modify the calculation 
methodologies related to employee 

and director investments
See slide 36



Director and Employee Investments

• For investments by directors or employees of a banking entity in a covered fund organized or offered or 
sponsored by the banking entity, the Agencies propose to align the manner in which a banking entity calculates 
its aggregate investment limit under § __.12(a)(2)(iii) and capital deduction under § __.12(d) consistent with the 
manner in which a banking entity calculates its per-fund investment limit under § __.12(a)(2)(ii).  

o The preamble, but not the proposed rule text, states that the Agencies would not expect that a direct 
investment by a director or employee of a banking entity in a portfolio company alongside a covered fund’s 
investment in the same portfolio company would be treated as an investment by the director or employee in 
the covered fund, even if the banking entity arranged the transaction on behalf of the director or employee 
or provided financing for the investment or the director or employee provided no services to the covered 
fund.  

• This would be true so long as the investment by the director or employee complies with applicable laws 
and regulations, including applicable safety and soundness standards.

o In contrast, but consistent with the alignment principle, the Agencies propose to attribute to a banking entity 
amounts paid by an employee or director to acquire a restricted profit interest in a covered fund that is 
organized and offered or sponsored by the banking entity when the banking entity has financed the 
acquisition of the interest.
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Davis Polk Contacts

If you have any questions regarding the matters covered in this publication, please contact any of 
the lawyers listed below or your regular Davis Polk contact.

Randall D. Guynn 212 450 4239 randall.guynn@davispolk.com

Jai Massari 202 962 7062 jai.massari@davispolk.com

Gabriel D. Rosenberg 212 450 4537 gabriel.rosenberg@davispolk.com

Margaret E. Tahyar 212 450 4379 margaret.tahyar@davispolk.com

Aaron Gilbride 202 962 7179 aaron.gilbride@davispolk.com

Christopher M. Paridon 202 962 7135 chris.paridon@davispolk.com

Craig D. Kennedy 212 450 3231 craig.kennedy@davispolk.com

Dana E. Seesel 212 450 3423 dana.seesel@davispolk.com

Tyler X. Senackerib 212 450 3419 tyler.senackerib@davispolk.com
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