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Executive Summary 
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Background 

• In June 2019, the Securities and Exchange Commission (SEC) adopted its long-awaited Regulation Best 

Interest, new standard of conduct regulations for SEC-registered broker-dealers and their associated persons 

that are natural persons (Broker-Dealers).    

o The compliance date for Regulation Best Interest is June 30, 2020. 

• At the same time, the SEC adopted: 

o a new relationship summary disclosure requirement, on Form CRS, for broker-dealers and investment 

advisers who offer services to retail investors; and 

o two interpretive releases—one on the investment adviser fiduciary duty and the other on the solely 

incidental exemption for broker-dealers from investment adviser regulation. 

• Links to the releases: 

o Regulation Best Interest 

o Form CRS Relationship Summary Disclosure 

o Solely Incidental Interpretation 

o Investment Advisers’ Fiduciary Duty Interpretation 
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Users’ Guide to this Visual Memo 

• For ease of reading, unless otherwise specified:  

o References to “broker, dealer, and natural person associated with a broker-dealer” have been 

shortened to “Broker-Dealer.”  

o References to “associated persons” refer to natural persons who are associated persons of a 

broker-dealer. 

• For each component of the Regulation Best Interest rules: 

o The rule text appears in a box on each slide. 

o The terms highlighted colored in orange and bold or blue and bold are described in further detail 

on that slide. 
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Regulation Best Interest 
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Best Interest Obligation + Four Component Obligations 
REGULATION BEST INTEREST 

The new standard of care that requires a Broker-Dealer, when making a recommendation 
to a retail customer, to act in the best interest of the retail customer at the time the 
recommendation is made. Details on slides 7-13. 

+ 

Best Interest 
Obligation 

Disclosure 
Obligation 

A Broker-Dealer must provide prescribed disclosures to the retail customer, generally 
before or at the time of the recommendation. Details on slides 18-23. 

Care Obligation 
A Broker-Dealer must exercise reasonable diligence, care and skill. Details on slides 24-
27. 

Conflict of Interest 
Obligation 

A Broker-Dealer must establish, maintain and enforce written policies and procedures 
reasonably designed to identify, disclose, mitigate or eliminate conflicts of interest. Details 
on slides 28-30. 

Compliance 
Obligation 

A Broker-Dealer must establish, maintain, and enforce written policies and procedures 

reasonably designed to achieve compliance with Regulation Best Interest. Details on slide 

31. 
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• Best interest. The SEC does not define “best interest.”  

o Instead, whether a Broker-Dealer has acted in a retail customer’s best interest is based on a 

“objective” assessment of the facts and circumstances of how the Broker-Dealer has satisfied the 

four component obligations of Regulation Best Interest at the time the recommendation is made. 

• Does not require conflict-free recommendations. The best interest standard does not 

necessarily obligate a Broker-Dealer to recommend the least expensive or least remunerative 

security or investment strategy, so long as the Broker-Dealer can show that it satisfies the 

component obligations of Regulation Best Interest. 

o However, the four component obligations must be satisfied, including the Conflict of Interest 

Obligation. 

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a retail 

customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.   
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• Broker-Dealer. SEC-registered brokers, dealers and any natural person who is an associated 

person of a broker or dealer.  

o Associated person is defined in Section 3(a)(18) of the Exchange Act to mean “any partner, officer, 

director, or branch manager of such broker or dealer (or any person occupying a similar status or 

performing similar functions), any person directly or indirectly controlling, controlled by, or under 

common control with such broker or dealer, or any employee of such broker or dealer, except that 

any person associated with a broker or dealer whose functions are solely clerical or ministerial shall 

not be included in the meaning of such term for purposes of section [15 of the Exchange Act] (other 

than paragraph (6) thereof).” 

• Dual registrants that are both Broker-Dealers and Investment Advisers are subject to Regulation 

Best Interest only for brokerage relationships with retail brokerage customers. Regulation Best 

Interest does not apply to investment advice provided by a dual registrant made in its capacity as 

an investment adviser or to accounts for which the dual registrant only provides services subject 

to the Advisers Act.  

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a retail 

customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.   
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• Retail customer. A natural person, or the legal representative of such person, who receives a 

recommendation for any securities transaction or investment strategy and uses the recommendation primarily 

for personal, family or household purposes.  

o The scope of retail customer.  

• The final definition of retail customer was narrowed to include only to natural persons and not “any persons” as under the 

proposal. The definition is meant to be generally consistent with the definition of retail investor in Form CRS.  

• Legal entities such as trusts that represent the assets of a natural person are “retail customers.”  

• Workplace retirement plans, their representatives, and service providers (e.g., plan sponsors, trustees, other fiduciaries) 

are not retail customers. 

• The definition of “retail customer” is inconsistent with the FINRA definition of “retail investor.” The Regulation Best 

Interest definition is broader because it includes natural persons with total assets in excess of $50 million. It is narrower 

than the FINRA definition because it only covers natural persons and not other entities with total assets of less than $50 

million.  

o Legal representative. Legal representatives include only non-professional legal representatives of a natural 

person. Regulated financial services industry professionals, such as registered investment advisers, Broker-

Dealers and insurance companies, would be considered professional legal representatives.  

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a 

retail customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.   
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• Personal, family or household purposes. The SEC interprets personal, family or household purposes 

to mean any recommendation that is not for commercial or business purposes. 

o Retirement accounts, including but not limited to IRAs and individual accounts in workplace retirement 

plans, such as 401(k) plans and other tax-favored retirement plans, are considered to be for personal, 

family or household purposes. 

• Receives and uses. Regulation Best Interest applies where a retail customer both receives a 

recommendation from a Broker-Dealer and uses that recommendation—regardless of whether the 

Broker-Dealer is compensated for the recommendation.   

o A retail customer uses a recommendation when, as a result of the recommendation: 

• the customer opens a brokerage account with the Broker-Dealer; 

• the customer has an existing account with the Broker-Dealer and receives a recommendation from the Broker-

Dealer; or 

• the Broker-Dealer receives or will receive compensation, directly or indirectly, as a result of the 

recommendation, even if the customer does not have an account with the Broker-Dealer.  

 

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a 

retail customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.   
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• Recommendation. The term is not defined in Regulation Best Interest; instead the SEC states that the 

term will be interpreted as under existing broker-dealer regulations, FINRA rules and guidance in the 

context of suitability,* and the anti-fraud provisions of the federal securities laws. 

o Whether a communication is a recommendation is a facts and circumstances determination.  

o Factors considered include whether the communication could reasonably be viewed as a call to action or 

reasonably would influence an investor to trade a particular security or group of securities.  

o Examples of communications that are not recommendations:  

• General financial and investment education or information, including basic investment concepts, historic 

differences in the return of asset classes, effects of inflation, estimates of future retirement income needs and 

assessment of a customer’s investment profile; 

• Descriptive information about an employer-sponsored retirement or benefit plan, the benefits of participation 

and the investment options available under the plan; and 

• Asset allocation models that are based on generally accepted investment theory, accompanied by reasonable 

disclosures of all material facts and assumptions, and in compliance with FINRA rule 2214. 

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a retail 

customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.  

* A few examples:  FINRA Rule 2111 (Suitability) FAQ (Q1 and FN1); NASD Notice to Members 01-23, Online Suitability – Suitability Rules and Online Communications (Apr. 2001); Notice of 

Filing Proposed Rule Change to Adopt FINRA Rule 2090 (Know Your Customer) and FINRA Rule 2111(Suitability) in the Consolidated FINRA Rulebook (Aug. 2010).  
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• Securities transactions. Includes a recommendation to purchase, sell or exchange any security 

and any explicit hold recommendation.  

• Investment strategy involving securities. This term is to be interpreted broadly, consistent with 

existing broker-dealer regulation and guidance, and may involve a recommendation that does not 

involve a particular securities transaction.  It includes, for example, recommendations generally to 

use a bond ladder, day trading, “liquefied home equity,” or margin strategy involving securities. 

• Account recommendation. Regulation Best Interest applies to recommendations about account 

types to retail customers.  

o This includes, for example, a recommendation concerning securities account types (e.g., to open an 

IRA or brokerage account) and recommendations to roll over or transfer assets from one type of 

account to another (e.g., a workplace retirement account to an IRA)—even if the recommendation 

does not otherwise involve a recommendation for a securities transaction. 

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to 

a retail customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.  
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• Account monitoring. Regulation Best Interest does not impose a duty to monitor a retail 

customer’s account.   

o A Broker-Dealer may agree with a customer to perform such monitoring, which would result in:  

• the Broker-Dealer being required to disclose the terms of the account monitoring services (including the 

scope and frequency) under the Disclosure Obligation; and 

• while the agreed-upon monitoring occurs (e.g., during a quarterly review), an “implicit” recommendation 

by the Broker-Dealer to the retail customer to hold—even if no explicit recommendations to buy, sell, 

hold or exchange are made. This implicit recommendation would be subject to Regulation Best Interest. 

o A Broker-Dealer that voluntarily monitors a customer’s account, without any agreement with the 

customer, is not engaged in “account monitoring” for these purposes. An explicit recommendation 

resulting from voluntary monitoring would be subject to Regulation Best Interest. 

Best Interest Obligation 
KEY DEFINITIONS 

A Broker-Dealer, when making a recommendation of any securities transaction or 

investment strategy involving securities (including account recommendations) to a retail 

customer, shall act in the best interest of the retail customer at the time the 

recommendation is made, without placing the financial or other interest of the Broker-

Dealer making the recommendation ahead of the interest of the retail customer.  
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Suitability vs. Best Interest 

Requirement Suitability Best Interest 

Conduct standard 

FINRA guidance and case law interpret suitability 

to require that recommendations be consistent 

with the customer’s best interest 

Establishes an explicit requirement that recommendations be in the 

customer’s best interest, with specific component obligations 

necessary to satisfy the standard  

 

The SEC believes this standard to be “stronger” than the standard 

under suitability  

Covered 

customers 

All customers, including institutional customers to 

a certain degree 

Retail customers that are natural persons (including certain legal 

entities that represent the assets of a natural person), including 

high-net-worth individuals 

Covered 

recommendations 
Does not include implicit hold recommendations 

Includes implicit hold recommendations if a Broker-Dealer agrees 

to engage in account monitoring services  

Conflicts of 

interest 

Does not impose specific requirements relating to 

conflicts of interest, but must comply with general 

standard of fair dealing  

Requires specific management and disclosure of conflicts of 

interest, as well as policies and procedures designed to address 

conflicts of interest 

Disclosures No specific disclosure requirements 
Requires full and fair disclosure of all material facts as specified 

under the Disclosure Obligation 
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Suitability vs. Best Interest 

Requirement Suitability Best Interest 

Policies and 

procedures 

FINRA rules impose an overarching requirement 

to have policies and procedures reasonably 

designed to achieve compliance with applicable 

FINRA rules, including suitability 

Requires reasonably designed policies and procedures to address 

compliance with all requirements of Regulation Best Interest plus 

specific policies and procedures requirements under the Care 

Obligation 

Quantitative 

suitability / care 

Only applies to Broker-Dealers or associated 

persons with actual or de facto control over the 

customer’s account 

Applies regardless of whether a Broker-Dealer has actual or de 

facto control over the customer’s account 

Reasonably 

available 

alternatives 

Not expressly required to consider reasonably 

available alternatives, but often interpreted to 

include this requirement 

Consideration of reasonably available alternatives required in order 

to have a reasonable basis to believe that a recommendation is in 

the best interest of the customer  

Consideration of 

costs 

Not expressly required to understand and 

consider potential costs associated with 

recommendations, although inferred to be a factor 

Explicitly required to consider potential costs associated with 

recommendations  

Customer 

investment profile 

diligence 

Must use reasonable diligence to ascertain and 

consider the customer’s investment profile 

Must use reasonable diligence to ascertain and consider the 

customer’s investment profile 
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Liability under Regulation Best Interest 

• Scienter is not required to establish a violation of Regulation Best Interest.  

• The SEC explicitly stated that it does not intend for Regulation Best Interest to create a new private right of 

action. 

• Regulation Best Interest may provide, however, a new basis on which private litigants can bring claims of fraud 

against broker-dealers. 

o Under Section 10(b) of the Securities Exchange Act of 1934, private litigants can bring a successful fraud 

claim against a broker-dealer if they can demonstrate recklessness sufficient to establish scienter (in 

addition to satisfying the other elements of a fraud claim such as a material misrepresentation or omission, 

economic loss, and connection to a purchase or sale of a security). 

o While a registered entity’s failure to meet its regulatory obligations does not per se establish recklessness, 

circuit courts have pointed to such failures as evidence that supports a finding of recklessness. 

o For example, where an investment adviser fails to disclose conflicts of interest as required under the 

Investment Advisers Act, courts have pointed to that failure as a factor in the determination that plaintiffs 

had demonstrated scienter sufficient to establish fraud (see, e.g., Laird v. Integrated Res., Inc., 897 F.2d 

826 (5th Cir. 1990)). 

• The preemptive effect of Regulation Best Interest on any state law governing the relationship between Broker-

Dealers or investment advisers and their customers would be determined in future judicial proceedings based 

on the specific language and effect of that state’s law. 
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• Satisfaction of each component obligation is necessary to comply with 

Regulation Best Interest. 

o Each component must be satisfied at the time a Broker-Dealer makes a 

recommendation to a retail customer. 

• A Broker-Dealer may offer proprietary products or other limited ranges of 

products, as long as they comply with the Disclosure, Care and Conflict of 

Interest Obligations.  

o But it may be more challenging for a Broker-Dealer offering only proprietary 

products to comply with these obligations. 

• The Disclosure Obligation and the Care Obligation apply to a broker-

dealer and associated persons. The Conflict of Interest Obligation and the 

Compliance Obligation apply solely to the broker-dealer entity. 

o But the conflicts of interest that a broker-dealer must assess under the 

Conflict of Interest Obligation includes those arising from its associated 

persons. 

Background 
THE FOUR COMPONENT OBLIGATIONS 

Disclosure 
Obligation 

Care Obligation 

Conflict of Interest 
Obligation 

Compliance 
Obligation 
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Disclosure Obligation 
TIMING, FULL AND FAIR DISCLOSURE 

• Timing of disclosure. Required disclosure generally must be 

delivered prior to or at the time a recommendation is made.  

o A Broker-Dealer may provide the required disclosure after the 

recommendation is made where existing rules so permit (e.g., 

trade confirmation or prospectus delivery). But the Broker-Dealer 

must provide an initial written disclosure describing what 

information the post-recommendation disclosure will include and 

where it can be found.  

o Updates. Broker-Dealers must update disclosures if previously 

provided information becomes materially inaccurate or when 

new relevant material information is available, including a new 

material conflict of interest that is not otherwise addressed. The 

SEC expects such updates to be made within 30 days of the 

material change.  

• Full and fair. The rule requires “full and fair” disclosure, which 

the SEC does not view as significantly different from the 

proposed requirement to “reasonably disclose” required 

information.  

The Broker-Dealer, prior to or at the time 

of the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A) All material facts relating to the scope 

and terms of the relationship with the 

retail customer, including: 

(i) that the Broker-Dealer is acting as a 

broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts of 

interest that are associated with the 

recommendation. 
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Disclosure Obligation 
MATERIAL FACTS ON SCOPE AND TERMS OF THE RELATIONSHIP 

• The topics listed in (A)(i), (ii), and (iii) are always considered material 

facts relating to the scope and terms of the relationship and must be 

disclosed.  

o Capacity in which the Broker-Dealer is acting. This disclosure may be satisfied, 

if accurate, by a general disclosure that all recommendations will be made in a 

Broker-Dealer capacity unless otherwise expressly stated.   

• Use of the terms “advisor” or “adviser” by (i) a Broker-Dealer that is not a 

registered investment adviser or (ii) a financial professional that is not also a 

supervised person of a registered investment adviser—is presumed to be a 

violation of the Disclosure Obligation, with some exceptions (e.g., when 

acting as a municipal advisor, CTA, or advisor to a special entity).  

o Material fees and costs. Individualized fee disclosures for each retail customer 

are not required. Instead this requirement may be satisfied by disclosure of 

standardized numerical and narrative disclosures of fees and costs, such as 

hypothetical amounts, dollar or percentage ranges, or explanatory text. It must 

describe why and when a fee will be charged. More particularized disclosure must 

be provided if the Broker-Dealer determines additional information is necessary to 

fully and fairly disclose material facts associated with a fee or cost. 

o Types and scope of services. This requirement may be satisfied through 

disclosure included in account opening agreements or related documentation.  

• Material limitations on the types and scope of services must be disclosed, 

e.g., recommending only proprietary products or products limited to a specific 

asset class, making some products available only to certain customers. 

• An associated person of a dual-registrant who does not offer investment 

advisory services must disclose that fact as a material limitation.  

The Broker-Dealer, prior to or at the time of 

the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A)  All material facts relating to the 

scope and terms of the relationship 

with the retail customer, including: 

(i) that the Broker-Dealer is acting as 

a broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts of 

interest that are associated with the 

recommendation. 
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Disclosure Obligation 
MATERIAL FACTS ON SCOPE AND TERMS OF THE RELATIONSHIP 

• The topics listed in (A)(i), (ii), and (iii) may not cover all of the material 

facts relating to the scope and terms of the relationship, and additional 

material facts may need to be disclosed.  

o Additional material facts. All material facts relating to the scope and 

terms of the relationship must be disclosed—not only those on the three 

specified topics. Whether a fact is “material” should be determined by the 

standard articulated in Basic v. Levinson:  a fact is material if there is “a 

substantial likelihood that a reasonable [retail customer] would consider it 

important.”  The SEC provides examples of additional facts that may be 

material:  

• Whether and to what extent the Broker-Dealer provides account monitoring 

services; 

• Whether brokerage accounts have account balance requirements; 

• The general basis for a Broker-Dealer’s recommendation (i.e., the investment 

approach, philosophy or strategy); 

• Risks associated with the recommendation, which may be disclosed in 

standardized terms. 
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The Broker-Dealer, prior to or at the time of 

the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A)  All material facts relating to the 

scope and terms of the relationship 

with the retail customer, including: 

(i) that the Broker-Dealer is acting as 

a broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts of 

interest that are associated with the 

recommendation. 



Disclosure Obligation 
MATERIAL FACTS ON CONFLICTS OF INTEREST 

• Conflicts of interest. A conflict of interest means an interest 

that might incline a Broker-Dealer—consciously or 

unconsciously—to make a recommendation that is not 

disinterested. 

o This approach is designed to be consistent with the description 

of conflicts of interest in SEC v. Capital Gains.  

o It may prove difficult for a firm to identify and disclose ex ante 

material facts that could lead to unconscious conflicts of interest. 

• Material facts relating to conflicts of interest. A Broker-

Dealer will be required to disclose material facts regarding 

conflicts of interest associated with a recommendation. The 

proposed rule would have required the Broker-Dealer to 

disclose all material conflicts of interest.  

o Variable Compensation. Full and fair disclosure of material 

facts concerning conflicts raised by variable compensation 

schemes (e.g., receiving higher compensation for recommending 

some products rather than others) is required and is of 

“particularly critical importance.”  
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The Broker-Dealer, prior to or at the time of 

the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A) All material facts relating to the scope 

and terms of the relationship with the 

retail customer, including: 

(i) that the Broker-Dealer is acting as a 

broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts 

of interest that are associated with the 

recommendation. 



Disclosure Obligation 
FORM OF DISCLOSURE 

• Required disclosures must be made in writing, which may 

be achieved by electronic delivery as long as paper delivery 

is available upon request. No standard form is prescribed, 

except as specified by Form CRS.  

o Written disclosures may be updated orally to reflect facts 

not reasonably known at the time the written disclosure was 

made.   

• For example, a dual registrant may disclose in writing that it 

will act in its capacity as a Broker-Dealer unless expressly 

stated otherwise, and provide oral disclosure at the time of 

the recommendation if it is acting in a different capacity.  

o Oral updates must be made no later than the time of a 

recommendation and the Broker-Dealer must maintain a 

written record of the oral disclosure.  

o A Broker-Dealer may use existing disclosures and 

standardized documents to help satisfy this obligation, 

including a product prospectus, relationship guide, account 

agreement or fee schedule, but these may not be sufficient 

on their own. 
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The Broker-Dealer, prior to or at the time of 

the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A) All material facts relating to the scope 

and terms of the relationship with the 

retail customer, including: 

(i) that the Broker-Dealer is acting as a 

broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts of 

interest that are associated with the 

recommendation. 



Disclosure Obligation 
FORM OF DISCLOSURE 

• The Disclosure Obligation and Form CRS Relationship 

Summary disclosure requirements are separate. Form CRS 

is not sufficient to satisfy all Disclosure Obligation 

requirements: 

 

Disclosure Obligation 

Fully Satisfied by Form CRS 

Relationship Summary Disclosure 

Yes No 

Capacity of the Broker-Dealer 

X 

(for a stand-alone 

Broker-Dealer) 

X 

(for a dual 

registrant) 

Material fees and costs X 

Type of scope of services X 

Conflicts of interest X 
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The Broker-Dealer, prior to or at the time of 

the recommendation, provides the retail 

customer, in writing, full and fair disclosure 

of: 

(A) All material facts relating to the scope 

and terms of the relationship with the 

retail customer, including: 

(i) that the Broker-Dealer is acting as a 

broker, dealer, or an associated 

person of a broker or dealer with 

respect to the recommendation; 

(ii) The material fees and costs that 

apply to the retail customer’s 

transactions, holdings, and 

accounts; and 

(iii) The type and scope of services 

provided to the retail customer, 

including any material limitations on 

the securities or investment 

strategies involving securities that 

may be recommended to the retail 

customer; and 

(B) All material facts relating to conflicts of 

interest that are associated with the 

recommendation. 



Care Obligation 
THE COMPONENTS 

• The components of the Care Obligation are based upon a Broker-

Dealer’s obligation to treat customers fairly and—in effect—they 

define the best interest standard.   

• A Broker-Dealer must have a reasonable basis that a 

recommendation to a retail customer is in the best interest of: 

1. Reasonable basis care. At least some retail customers (based 

upon an understanding of potential risks, rewards and costs);  

2. Customer-specific care. The particular retail customer 

receiving the recommendation; and 

3. Quantitative care. The particular retail customer as part of a 

series of recommended transactions. 

o For example, a Broker-Dealer should consider “reasonably available 

alternatives” as part of having a reasonable basis to believe that a 

recommendation is in the best interest of a retail customer.  

• The Care Obligation is meant to incorporate the concepts of 

reasonable-basis suitability (#1), customer-specific suitability (#2), 

and quantitative suitability obligation (#3)—but under a higher 

conduct standard than the existing requirements in FINRA rules and 

guidance. 

The Broker-Dealer, in making the  

recommendation, exercises reasonable 

diligence, care, and skill to: 

(A) Understand the potential risks, rewards, 

and costs associated with the 

recommendation, and have a reasonable 

basis to believe that the recommendation 

could be in the best interest of at least 

some retail customers; 

(B) Have a reasonable basis to believe that 

the recommendation is in the best 

interest of a particular retail customer 

based on that retail customer’s 

investment profile and the potential risks, 

rewards, and costs associated with the 

recommendation and does not place the 

financial or other interest of the Broker-

Dealer ahead of the interest of the retail 

customer; 

(C) Have a reasonable basis to believe that 

a series of recommended transactions, 

even if in the retail customer’s best 

interest when viewed in isolation, is not 

excessive and is in the retail customer’s 

best interest when taken together in light 

of the retail customer’s investment profile 

and does not place the financial or other 

interest of the Broker-Dealer making the 

series of recommendations ahead of the 

interest  of the retail customer. 
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Care Obligation 
ADDITIONAL GUIDANCE 

• The Care Obligation does not require a Broker-Dealer to: 

o analyze all possible securities, all other products, or all investment 

strategies to recommend the single “best” security or investment 

strategy or 

o recommend the least expensive or least remunerative security or 

investment strategy or 

o maintain documentation regarding the basis for each 

recommendation—however, such documentation may help to 

establish the reasonableness for certain recommendations.  

• A Broker-dealer may recommend a limited range of products, or only 

proprietary products, products of affiliates, or principal transactions 

but only if the Care Obligation is satisfied and the associated 

conflicts are disclosed (and mitigated, as applicable) or eliminated, 

as described in further detail on slide 30. These conditions are likely 

to be difficult to satisfy. 
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The Broker-Dealer, in making the  

recommendation, exercises reasonable 

diligence, care, and skill to: 

(A) Understand the potential risks, rewards, 

and costs associated with the 

recommendation, and have a reasonable 

basis to believe that the recommendation 

could be in the best interest of at least 

some retail customers; 

(B) Have a reasonable basis to believe that 

the recommendation is in the best 

interest of a particular retail customer 

based on that retail customer’s 

investment profile and the potential risks, 

rewards, and costs associated with the 

recommendation and does not place the 

financial or other interest of the Broker-

Dealer ahead of the interest of the retail 

customer; 

(c) Have a reasonable basis to believe that 

a series of recommended transactions, 

even if in the retail customer’s best 

interest when viewed in isolation, is not 

excessive and is in the retail customer’s 

best interest when taken together in light 

of the retail customer’s investment profile 

and does not place the financial or other 

interest of the Broker-Dealer making the 

series of recommendations ahead of the 

interest  of the retail customer. 



Care Obligation 
RISKS, REWARDS, COSTS 

• Risks, rewards, and costs. What constitutes reasonable diligence, care, 

and skill in understanding risks, rewards, and costs will vary depending 

on the complexity of and risks associated with the recommended security 

or investment strategy and the Broker-Dealer’s familiarity the security or 

investment strategy.   

o Important factors include:   

• the security or investment strategy’s investment objectives,  

• characteristics of the security or strategy (including unusual features) 

• liquidity, volatility, and  

• likely performance in a variety of market and economic conditions. 

o The required evaluation of costs is meant to be similar to existing broker-

dealer best execution requirements. Under the best execution standard, a 

broker-dealer is not required to seek an execution at the lowest possible 

cost, but consider whether a transaction represents the best qualitative 

execution for the customer, using cost as one factor. 

• High-risk products. When a Broker-Dealer recommends a high-risk 

product to a retail customer, the Broker-Dealer should generally apply 

heightened scrutiny to whether the investment is in a retail customer’s 

best interest. 

o The SEC discusses particular risks associated with complex or risky 

securities products or strategies and mentions inverse or leveraged 

exchange-traded products and variable annuities and variable life annuities, 

as requiring such heightened scrutiny. 
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The Broker-Dealer, in making the  

recommendation, exercises reasonable 

diligence, care, and skill to: 

(A) Understand the potential risks, rewards, 

and costs associated with the 

recommendation, and have a reasonable 

basis to believe that the recommendation 

could be in the best interest of at least 

some retail customers; 

(B) Have a reasonable basis to believe that 

the recommendation is in the best 

interest of a particular retail customer 

based on that retail customer’s 

investment profile and the potential risks, 

rewards, and costs associated with the 

recommendation and does not place the 

financial or other interest of the Broker-

Dealer ahead of the interest of the retail 

customer; 

(c) Have a reasonable basis to believe that 

a series of recommended transactions, 

even if in the retail customer’s best 

interest when viewed in isolation, is not 

excessive and is in the retail customer’s 

best interest when taken together in light 

of the retail customer’s investment profile 

and does not place the financial or other 

interest of the Broker-Dealer making the 

series of recommendations ahead of the 

interest  of the retail customer. 



Care Obligation 
ACCOUNT TYPE RECOMMENDATIONS 

• Account type recommendations. A broker-dealer would need to 

consider various factors in determining whether a recommendation of an 

account type (including to open or roll over an IRA) is in a particular retail 

customer’s best interest.   

o These factors include, for example:   

• The services and products provided in the account (ancillary services 

provided in conjunction with an account type, account monitoring 

services, etc.); 

• The projected cost to the retail customer of the account; 

• Alternative account types available; 

• The services requested by the retail customer; 

• The retail customer’s investment profile; and 

• Additional factors for IRA-related recommendations, including:  fees and 

expenses; level of service available; available investment options; ability 

to take penalty-fee withdrawals; application of requirement minimum 

distributions; protections from creditors and legal judgments; holdings of 

employer stock, and any special features of the existing account. 

o A dual registrant would need to take into account all account types 

offered by the firm, not only brokerage accounts—unless the 

particular financial professional making the recommendation is an 

associated person only of the broker-dealer.  

• But that professional would nevertheless need to have a reasonable 

basis for an account recommendation to a retail customer. 
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The Broker-Dealer, in making the  

recommendation, exercises reasonable 

diligence, care, and skill to: 

(A) Understand the potential risks, rewards, 

and costs associated with the 

recommendation, and have a reasonable 

basis to believe that the recommendation 

could be in the best interest of at least 

some retail customers; 

(B) Have a reasonable basis to believe that 

the recommendation is in the best 

interest of a particular retail customer 

based on that retail customer’s 

investment profile and the potential risks, 

rewards, and costs associated with the 

recommendation and does not place the 

financial or other interest of the Broker-

Dealer ahead of the interest of the retail 

customer; 

(c) Have a reasonable basis to believe that 

a series of recommended transactions, 

even if in the retail customer’s best 

interest when viewed in isolation, is not 

excessive and is in the retail customer’s 

best interest when taken together in light 

of the retail customer’s investment profile 

and does not place the financial or other 

interest of the Broker-Dealer making the 

series of recommendations ahead of the 

interest  of the retail customer. 



Conflict of Interest Obligation 
REASONABLY DESIGNED POLICIES AND PROCEDURES 

• Reasonably designed policies and procedures. Unlike the Disclosure and 

Care Obligation, compliance with the Conflict of Interest Obligation can be 

achieved by a Broker-Dealer ensuring that it has written policies and procedures 

that are reasonably designed to address the specific requirements of the 

obligation. 

o A Broker-Dealer may tailor its policies and procedures to its particular business 

model, focusing on specific areas of its business that pose the greatest risk of non-

compliance and potential harm to retail customers, as opposed to a detailed review of 

each recommendation.  

• The rule defines conflict of interest to mean an interest that might incline a 

broker-dealer—consciously or unconsciously—to make a recommendation that 

is not disinterested. 

o The rule does not distinguish between material and non-material conflicts of interest 

or conflicts of interest arising from financial incentive versus other types of conflicts of 

interest, as was proposed.   

o Instead, the rule “focus[es] on conflicts of interest that create an incentive for an 

associated person to place his or her interests ahead of the interest of the retail 

customer.” 

• Incentives for a natural person associated person to place Broker-Dealer 

or the person’s interests ahead of client interests. Examples of this type of 

incentive include: 

o Compensation from the Broker-Dealer or third parties, including fees and other 

charges for services and products; employee compensation or employment incentives 

(e.g., incentives tied to asset accumulation); and  

o Commissions, sales charges, variable compensation or other financial incentives, 

whether paid by the retail customer, the Broker-Dealer or a third party.  

The Broker-Dealer establishes, maintains, and 

enforces written policies and procedures 

reasonably designed to: 

(A) Identify and at a minimum disclose, in 

accordance with [the Disclosure Obligation], 

or eliminate, all conflicts of interest 

associated with such recommendations;  

(B) Identify and mitigate any conflicts of interest 

associated with such recommendations that 

create an incentive for a natural person who 

is an associated person of a broker or dealer 

to place the interest of the Broker-Dealer, 

or such natural person ahead of the 

interest of the retail customer; 

(C) (i) Identify and disclose any material 

limitations placed on the securities or 

investment strategies involving securities that 

may be recommended to a retail  customer 

and any conflicts of interest associated with 

such limitations, in accordance with 

subparagraph (a)(2)(i), and 

(ii) Prevent such limitations and associated 

conflicts of interest from causing the Broker-

Dealer to make recommendations that place 

the interest of the Broker-Dealer ahead of the 

interest of the retail customer; and 

(D) Identify and eliminate any sales contests, 

sales quotas, bonuses, and non-cash 

compensation that are based on the sales of 

specific securities or specific types of 

securities within a limited period of time. 
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Conflict of Interest Obligation 
IDENTIFYING CONFLICTS OF INTEREST 

• Identifying conflicts of interest. A process to identify and 

appropriately categorize conflicts of interest is a “critical first step” for 

a Broker-Dealer in ensuring that it has reasonably designed policies 

and procedures to address conflicts of interest under the Conflict of 

Interest Obligation. 

• Policies and procedures reasonably designed to identify conflicts of 

interests generally should: 

o Define conflicts of interest in a manner relevant to the Broker-

Dealer’s business and in a way that enables employees to 

understand and identify conflicts of interest;  

o Establish a structure for identifying the types of conflicts that the 

Broker-Dealer may face;  

o Establish a structure to identify conflicts in the Broker-Dealer’s 

business as it evolves;  

o Provide for ongoing and regular, periodic (e.g., annual) review for the 

identification of conflicts; and  

o Establish training procedures regarding conflicts, how to identify 

conflicts of interest, and defining employees’ roles and 

responsibilities in identifying conflicts of interest.  
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The Broker-Dealer establishes, maintains, and 

enforces written policies and procedures 

reasonably designed to: 

(A)  Identify and at a minimum disclose, in 

accordance with [the Disclosure Obligation], 

or eliminate, all conflicts of interest 

associated with such recommendations;  

(B)  Identify and mitigate any conflicts of interest 

associated with such recommendations that 

create an incentive for a natural person who 

is an associated person of a broker or dealer 

to place the interest of the Broker-Dealer, or 

such natural person ahead of the interest of 

the retail customer; 

(C) (i) Identify and disclose any material 

limitations placed on the securities or 

investment strategies involving securities that 

may be recommended to a retail  customer 

and any conflicts of interest associated with 

such limitations, in accordance with 

subparagraph (a)(2)(i), and 

(ii) Prevent such limitations and associated 

conflicts of interest from causing the Broker-

Dealer to make recommendations that place 

the interest of the Broker-Dealer ahead of the 

interest of the retail customer; and 

(D)  Identify and eliminate any sales contests, 

sales quotas, bonuses, and non-cash 

compensation that are based on the sales of 

specific securities or specific types of 

securities within a limited period of time. 



Conflict of Interest Obligation 
DISCLOSE, MITIGATE, PREVENT, ELIMINATE 

• The overarching requirement is for a Broker-Dealer to have polices and procedures 

reasonably designed to—at a minimum—disclose conflicts of interest. 

• But in some specified instances, disclosure will not be sufficient. A Broker-Dealer must 

have policies and procedures reasonably designed to: 

o Mitigate conflicts of interest that create an incentive for an associated person to 

place the interest of the Broker-Dealer or associated person ahead of the interest 

of the retail customer. 

• For this purpose, a Broker-Dealer should consider incentives provided to the 

associated person, whether by the firm or third parties, that are within the control of 

or associated with the broker-dealer’s business, not those related to external 

interests of the associated person. 

• The adopting release includes a non-exhaustive, non-prescriptive list of mitigation 

methods, while stating that it will take a principles-based approach designed to 

provide flexibility to Broker-dealers depending on their business models, level of 

conflicts, and the retail customers they serve. 

o Prevent material limitations on securities or investment strategies that may be 

recommended that place the interest of the Broker-Dealer or its associated person 

ahead of the retail customer.   

o Eliminate sales contests, sales quotas, bonuses, and non-cash compensation 

that are based on the sales of specific securities or specific types of securities 

within a limited period of time. 

• And where a Broker-Dealer cannot fully and fairly disclose a conflict in accordance with 

the Disclosure Obligation, the Broker-Dealer should either (i) eliminate the conflict or 

(ii) adequately mitigate the conflict such that full and fair disclosure in accordance with 

the Disclosure Obligation is possible.  

o Firm-level conflicts generally can be addressed through disclosure; the proposal 

would have required mitigation of some such conflicts. 
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The Broker-Dealer establishes, maintains, and 

enforces written policies and procedures 

reasonably designed to: 

(A) Identify and at a minimum disclose, in 

accordance with [the Disclosure Obligation], 

or eliminate, all conflicts of interest 

associated with such recommendations;  

(B) Identify and mitigate any conflicts of interest 

associated with such recommendations that 

create an incentive for a natural person who 

is an associated person of a broker or dealer 

to place the interest of the Broker-Dealer, or 

such natural person ahead of the interest of 

the retail customer; 

(C) (i) Identify and disclose any material 

limitations placed on the securities or 

investment strategies involving securities that 

may be recommended to a retail  customer 

and any conflicts of interest associated with 

such limitations, in accordance with 

subparagraph (a)(2)(i), and 

(ii) Prevent such limitations and associated 

conflicts of interest from causing the Broker-

Dealer to make recommendations that place 

the interest of the Broker-Dealer ahead of the 

interest of the retail customer; and 

(D) Identify and eliminate any sales contests, 

sales quotas, bonuses, and non-cash 

compensation that are based on the sales of 

specific securities or specific types of 

securities within a limited period of time. 



• Guidance on policies and procedures. 

o No specific requirements for content of policies and procedures is mandated by Regulation Best 

Interest. 

o The policies and procedures should be reasonably designed to address, and be proportionate to, 

the scope, size, and risks associated with the operations of the firm and the types of business in 

which the firm engages. 

o The compliance program is expected to include controls, remediation of non-compliance, training, 

and periodic review and testing.  

• Establish, maintain and enforce. The requirement to establish, maintain, and enforce policies 

and procedures creates an affirmative obligation, and failure to comply is itself a violation of 

the best interest obligation, even if a Broker-Dealer is otherwise satisfying the Best Interest 

Obligation. 

Compliance Obligation 
WRITTEN POLICIES AND PROCEDURES 

In addition to the policies and procedures required by [the Conflict of Interest 

Obligation], the Broker-Dealer establishes, maintains, and enforces written policies 

and procedures reasonably designed to achieve compliance with Regulation Best 

Interest. 
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Recordkeeping 
REGULATION BEST INTEREST RECORDS 

• Not new, but perhaps new.   

o The Regulation Best Interest recordkeeping requirement is “not designed to 

create additional, standalone burdens for broker-dealers but instead to 

provide a means by which they can demonstrate, and Commission 

examiners can confirm, their compliance with the new substantive 

requirements of Regulation Best Interest.” 

o But at the same time, “it would not be accurate to state . . . that the 

Commission’s current books and records requirements for broker-dealers 

are sufficient to meet recordkeeping requirements to satisfy Regulation 

Best Interest.” 

• Broker-Dealers are not required to maintain records that evidence best 

interest determinations on a recommendation-by-recommendation basis. 

• Instead, the recordkeeping requirement is designed to allow a Broker-

Dealer to demonstrate that it has a reasonable basis to believe that each 

particular recommendation made to a retail customer was in the best 

interest of the retail customer at the time of the recommendation, based 

on the customer’s investment profile and the potential risks, rewards, and 

costs associated with the recommendation. 

• Under this standard, a Broker-Dealer “should be able to explain in broad 

terms the process by which the firm determines what recommendations 

are in its customers’ best interests, and similarly to explain how that 

process was applied to any particular recommendation to a retail 

customer.” 

A Broker-Dealer must maintain: 

For each retail customer to whom a 

recommendation of any securities transaction or 

investment strategy involving securities is or will 

be provided:  

(i) A record of all information collected from 

and provided to the retail customer 

pursuant to Regulation Best Interest, as 

well as the identity of each natural person 

who is an associated person, if any, 

responsible for the account.  

(ii) For purposes of [this paragraph], the 

neglect, refusal, or inability of the retail 

customer to provide or update any 

information described [in this paragraph] 

shall excuse the Broker-Dealer from 

obtaining that required information. 
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Form CRS 

3 



Who must prepare and deliver a relationship summary? 

• Any SEC registered broker-dealer or registered investment adviser that offers services to a retail 

investor. 

• Does not include: 

o A clearing or carrying broker that solely provides services to introducing brokers; or 

o A broker-dealer solely serving as principal underwriter to a mutual fund. 

To whom must it be delivered? 

• Delivered to each retail investor (that is a potential or existing customer of the firm). 

• Posted on the firm’s website, in a format and location easily accessible to retail investors. 

• Text searchable, machine readable format filed with the SEC: 

o Broker-dealers through FINRA’s Web CRD.  

o Investment advisers through IARD. 

 

Form CRS 
THE RELATIONSHIP SUMMARY 

“[A] short and accessible disclosure for retail investors that helps them to compare 

information about firms’ brokerage [and] investment advisory offerings and 

promotes effective communication between firms and their retail investors.” 
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When must it be delivered? 

• At the earliest of: 

o Recommending an account type, a securities transaction, or an investment strategy involving securities; 

o Placing an order for a retail investor; or 

o Opening a brokerage account for a retail investor. 

• For existing retail customers, before or at the time the firm: 

o Opens a different type of account for the customer;  

o Recommends a rollover from a retirement account to a new or existing account or investment; or 

o Recommends or provides a new brokerage or investment service (even if no new account is involved). 

• Within 30 days upon request. 

• Changes must be communicated to a retail investor that is an existing customer 60 days after 

amendments are required. 

Form CRS 
THE RELATIONSHIP SUMMARY 

“[A] short and accessible disclosure for retail investors that helps them to compare 

information about firms’ brokerage [and] investment advisory offerings and 

promotes effective communication between firms and their retail investors.” 
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How must it be delivered? 

• May be delivered in paper or electronically consistent with the existing arrangement with the retail 

investor and SEC guidance on electronic delivery. 

• If electronically, must be presented prominently in the electronic medium (e.g., a direct link or in 

the body of an email) and must be easily accessible for retail investors. 

• If in paper as part of a package of documents, it must be the first among any other documents in 

the package. 

• For new or prospective clients, initial delivery in a manner that is consistent with how the retail 

investor requested information about the firm. 

When must it be updated? 

• Within 30 days of any information in the summary becoming materially inaccurate. 

 

Form CRS 
THE RELATIONSHIP SUMMARY 

“[A] short and accessible disclosure for retail investors that helps them to compare 

information about firms’ brokerage [and] investment advisory offerings and 

promotes effective communication between firms and their retail investors.” 
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Form CRS 
THE RELATIONSHIP SUMMARY 

By the Numbers 

2 to 4  

pages  

 

• The relationship summary must not exceed 2 pages (in paper format) for a broker-dealer, investment adviser, or 

affiliates that prepare separate summaries 

• Dual registrants and affiliates that prepare one summary have up to 4 pages 

5  

topics 

• The form contains 5 topics (items) to be addressed: 

1. Introduction/background information on the firm 

2. Relationships and services provided 

3. Fees, costs, conflicts and standard of conduct 

4. Disciplinary history 

5. Where additional information can be found 

4  

headings 

• Four headings, in the form of questions, must be included verbatim in the relationship summary. The form 

provides instructions and guidance on how each question must be addressed 

8  

conversation 

starters 

• The form includes 8 conversation starters—questions for retail investors to ask their financial professional 

• All questions relevant to a firm’s business must be included verbatim in the relationship summary 

• A firm may provide written responses on its website 

• A firm that makes a financial professional available to discuss the firm’s services to a retail customer must make 

the financial professional available to discuss the conversation starters with a retail customer  

• Investment advisers that provide only automated services or broker-dealers that provide services only online, 

without a person with whom retail investor can discuss these questions, may provide answers to these 

questions on the firm’s website 
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The CRS Style Manual 

• The Form adopts a Q&A format with standard questions and (relatively) limited prescribed text. 

• A firm can omit or modify requested disclosures that are inapplicable to its business. 

• Dual registrants and affiliated firms can prepare one relationship summary—or not. Separate 

summaries for such firms must provide for a means of comparison and both must be delivered at the 

same time. 

• Information contained in the relationship summary “may not omit any material facts necessary in order 

to make the disclosures, in light of the circumstances in which they were made, not misleading.” 

Form CRS 
THE RELATIONSHIP SUMMARY 

Encouraged Discouraged / Prohibited 

• Charts, graphs, tables, and other graphic 

text 

• Customized disclosure, e.g., effected 

through online tools 

• Other tools to enhance a retail investor’s 

understanding 

o E.g., video or audio, chat functionality, fee 

calculators, mouse-over/pop-up boxes 

• White space  

• Jargon or technical terms without plain 

English explanations 

• Supplemental information that obscures or 

impedes the understanding of required 

information 
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Recordkeeping requirements 

• Investment advisers:  must make and preserve a record of the dates that each relationship 

summary was given to any client or prospective client who subsequently becomes a client. 

• Broker-dealers:  must create a record of the date on which each relationship summary was 

provided to each retail investor, including any relationship summary provided before a retail 

investor opens an account. 

  

Form CRS 
THE RELATIONSHIP SUMMARY 

Conformance Period / Initial Filing Deadline 

• Firms registered, or investment advisers 

with pending registrations, before June 30, 

2020 

• Must file with the SEC between May 1, 2020 

and June 30, 2020 

• Firms registered on and after June 30, 2020 • Newly registered broker-dealers must file by 

the date on which their registration becomes 

effective 

• New investment adviser applications must 

include a relationship summary 
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Solely Incidental Interpretation 

4 



• The quantum (amount) or importance of the advice is not determinative of whether advice is 

solely incidental. 

• Largely consistent with prior interpretations regarding amount of investment discretion a broker 

may exercise. 

o Generally must be very limited. 

• Monitoring a customer’s account in order to provide investment recommendations periodically or 

without a specific agreement with a customer could be solely incidental. 

o But an agreement with a customer to provide continuous monitoring would not be “solely incidental.” 

Solely Incidental Interpretation 
NOTABLE TAKEAWAYS 
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• The statute. 

o An “investment adviser” under the Advisers Act includes “any person who, for compensation, 

engages in the business of advising others…as to the value of securities or as to the advisability of 

investing in, purchasing, or selling securities….”  

o A Broker-Dealer “whose performance of such advisory services is solely incidental to the conduct 

of his business as a broker or dealer and who receives no special compensation” for those services 

is excluded from the definition of investment adviser by the Advisers Act. 

• A brief history. 

o In 2005, the SEC adopted regulations that interpreted this solely incidental exception and provided a 

separate exemption from Advisers Act registration under which a Broker-Dealer could offer fee-

based accounts without having to register as an investment adviser.   

o Those regulations were vacated by the D.C. Circuit in 2007 on grounds that the SEC overreached in 

providing an exemption for Broker-Dealers beyond the scope of the solely incidental statutory 

exemption.  

• In 2007, the SEC proposed to reinstate certain interpretive positions contained in the vacated rule, but 

that proposed interpretation was not adopted. 

o The June 2019 interpretation adopts some, but not all, interpretations from the 2005 regulations and 

the 2007 proposal. 

Solely Incidental Interpretation 
BACKGROUND 
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• Whether a Broker-Dealer’s advice is solely incidental will be based on the facts and 

circumstances: 

o Surrounding the broker-dealer’s business; 

o The specific services offered; and  

o The relationship between the broker-dealer and the customer. 

Solely Incidental Interpretation 
SCOPE OF EXCLUSION 
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[A] broker-dealer’s provision of advice as to the value and characteristics of 

securities or as to the advisability of transacting in securities is consistent with 

the solely incidental prong if the advice is provided in connection with and is 

reasonably related to the broker-dealer’s primary business of effecting securities 

transactions. 



Solely Incidental Interpretation 
SCOPE OF EXCLUSION 

Not Solely Incidental May be Solely Incidental 

The Broker-Dealer’s “primary business” is giving advice as to 

the value and characteristics of securities or the advisability of 

transacting in securities Investment discretion that is limited in time, scope, or other 

manner and that lacks a “comprehensive and continuous 

character”—Details on slide 45 The advisory services are not offered in connection with, or are 

not reasonably related to, the Broker-Dealer’s business of 

effecting securities transactions 

Exercising unlimited or comprehensive and continuous 

investment discretion with respect to customer accounts, except 

on a temporary or limited basis 

Voluntarily and without any agreement with the customer, 

reviewing the holdings in a retail customer’s account for 

purposes of determining whether to provide a recommendation 

to the customer- and if applicable, contacting that customer to 

provide a recommendation based on that voluntary review 

Agreeing with a retail customer to ongoing monitoring of the 

customer’s account, without a purpose of providing buy, sell, or 

hold recommendations (and thus not reasonably related to the 

Broker-Dealer’s primary business of effecting securities 

transactions) 

Agreeing to monitor a retail customer’s account on a periodic 

basis for purposes of providing buy, sell, or hold 

recommendations 
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• The SEC provides examples of temporary or limited investment discretion that would not be deemed to be 

primarily advisory in nature (and thus could be solely incidental):  

o as to the price at which or the time to execute an order given by a customer for the purchase or sale of a 

definite amount or quantity of a specified security;  

o on an isolated or infrequent basis, to purchase or sell a security or type of security when a customer is 

unavailable for a limited period of time not to exceed a few months;  

o as to cash management, such as to exchange a position in a money market fund for another money market 

fund or cash equivalent;  

o to purchase or sell securities to satisfy margin requirements, or other customer obligations that the 

customer has specified;  

o to sell specific bonds or other securities and purchase similar bonds or other securities in order to permit 

a customer to realize a tax loss on the original position;  

o to purchase a bond with a specified credit rating and maturity; and  

o to purchase or sell a security or type of security limited by specific parameters established by the customer. 

• The SEC notes that Broker-Dealers can adopt policies and procedures to help show that “any agreed upon 

monitoring is in connection with and reasonably related to” their primary business. 

Solely Incidental Interpretation 
GUIDANCE ON INVESTMENT DISCRETION 

Red strikethrough text = concept removed as compared to 2005 regulations and 2007 proposal 

Blue underline text = concept added as compared to 2005 regulations and 2007 proposal 
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Investment Advisers’ Fiduciary Duty 
Interpretation 

5 



• The SEC:  

o Softened its stance that had indicated that some conflicts of interest might be too complicated to be 

addressed through disclosure and consent. 

o Acknowledged that an adviser and client can shape the scope of the adviser’s fiduciary 

responsibility through contract. 

o Withdrew the Heitman No-Action Letter on hedge clauses and replaced it with an interpretation 

indicating that hedge clauses may be acceptable for sophisticated investors, but raised significant 

concerns with their use with retail investors. 

o Acknowledged that, with proper disclosure, allocation policies need not always operate on a pro rata 

basis. 

o Acknowledged that a client’s implicit consent to conflicts—such as when the client initiates or 

continues an advisory relationship following disclosure of the conflict—can be sufficient. 

Fiduciary Duty Interpretation 
NOTABLE TAKEAWAYS 
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• The statute. 

o Sections 206(1) and 206(2) of the Investment Advisers Act prohibit an investment adviser from: (i) 

employing any “device, scheme, or artifice to defraud any client or prospective client;” and (ii) 

engaging in any “transaction, practice, or course of business which operates as a fraud or deceit 

upon any client or prospective client.” 

• A brief history. 

o Sections 206(1) and 206(2) have been interpreted as establishing a federal fiduciary duty. 

o In April 2018, the SEC proposed an interpretation of an advisers federal fiduciary duty, intended to 

“reaffirm—and in some cases clarify—certain aspects of the fiduciary duty that an investment 

adviser owes to its clients under section 206 of the Advisers Act.” 

o In June 2019, the SEC adopted a final interpretation of an adviser’s fiduciary duty. 

Fiduciary Duty Interpretation 
BACKGROUND 
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• The Advisers Act establishes a federal fiduciary duty for investment advisers that: 

o Applies to all investment advice from an investment adviser to a client, including advice about 

investment strategies, engaging a sub-adviser and account type (i.e., whether to open or invest 

through a certain type of account (e.g., commissioned-based brokerage accounts and fee-based 

advisory accounts) and whether to roll over assets from one account into a new or existing account); 

o Is based on equitable common law principles and is enforceable by the anti-fraud provisions of the 

Advisers Act; and 

o Reflects congressional recognition of “the delicate fiduciary nature of an investment advisory 

relationship” and intent to “eliminate, or at least expose, all conflicts of interest which might incline 

an investment adviser—consciously or unconsciously—to render advice which was not 

disinterested.” 

• The fiduciary duty comprises both a duty of care and a duty of loyalty. 

o An investment adviser is required to “adopt the principal’s goals, objectives or ends.” 

o Advisers must serve the best interest of its clients and “not subordinate it’s client’s interests to its 

own.” 

Fiduciary Duty Interpretation 
GENERAL PRINCIPLES 
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• The scope and nature of the relationship. 

o Fiduciary duty is viewed in the context of the agreed upon scope of the relationship and “may shape 

that relationship by agreement, provided that there is full and fair disclosure and informed consent.” 

• This provides “flexibility to serve as an effective standard of conduct for investment advisers, regardless 

of the services they provide or the types of clients they serve.” 

o The nature of the fiduciary duty may differ for different types of clients and different types of 

services.  

• The obligations of investment advisers to retail clients providing “comprehensive, discretionary advice in 

an ongoing relationship…will be significantly different from the obligations of an adviser to a registered 

investment company or private fund where the contract defines the scope of the adviser’s services and 

limitations on its authority with substantial specificity.” 

• Although its application may be shaped by agreement, an investment adviser’s fiduciary 

duty may not be waived. 

o A general waiver of the fiduciary duty would violate that duty. 

 

Fiduciary Duty Interpretation 
GENERAL PRINCIPLES 
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• Permissibility of hedge clauses. 

o The SEC withdrew its prior no-action relief granted to Heitman Capital Management, LLC in February 2007, 

which noted that “whether a clause in an advisory agreement that purports to limit an adviser’s liability 

under that agreement (a so-called ‘hedge clause’) would violate…the Advisers Act depends on all of the 

surrounding facts and circumstances.” 

o The SEC indicated that whether a hedge clause violates the Advisers Act antifraud provisions depends on 

the surrounding facts and circumstances of the client, including its level of sophistication: 

 

 

 

 

 

 

 

 

 

 

 

o If a hedge clause creates a conflict of interest between an adviser and its client, the adviser is 

obligated to address the conflict as required by its duty of loyalty. 

Fiduciary Duty Interpretation 
GENERAL PRINCIPLES 
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Retail Clients Institutional Clients 

“[T]here are few (if any) circumstances in which a hedge 

clause…would be consistent with [the] antifraud provisions, 

where the hedge clause purports to relieve the adviser from 

liability for conduct as to which the client has a non-waivable 

cause of action against the adviser provided by state or federal 

law.” 

Requires a facts and circumstances analysis to determine if this would 

violate the antifraud provisions. 

Certain contract provisions “purporting to waive the adviser’s federal 

fiduciary duty generally, such as (i) a statement that the adviser will not act 

as a fiduciary, (ii) a blanket waiver of all conflicts of interest, or (iii) a waiver 

of any specific obligation under the Advisers Act, would be inconsistent 

with the Advisers Act, regardless of the sophistication of the client.” 



• Duty to provide advice that is in the best interest of the client. 

o Includes a duty to provide advice that is suitable for the client. 

o “In order to provide such advice, an adviser must have a reasonable understanding of the client’s objectives.” 

Fiduciary Duty Interpretation 
DUTY OF CARE 
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An investment adviser’s duty of care includes the: (i) duty to provide advice that is 

in the best interest of the client; (ii) duty to seek best execution of a client’s 

transactions where the adviser has the responsibility to select broker-dealers to 

execute client trades; and (iii) duty to provide advice and monitoring over the 

course of the relationship. 

Retail Clients Institutional Clients 

Requires an understanding of the client’s financial situation, level 

of financial sophistication, investment experience and financial 

goals (together, the Investment Profile) 

Requires an understanding of the investment mandate 

Make a reasonable inquiry into the client’s Investment Profile “[T]he nature and extent of the reasonable inquiry into the client’s 

objectives generally is shaped by the specific investment mandates 

from those clients” 

Frequency of inquiry determined by the facts and circumstances If an investment adviser is acting on specific investment mandates, 

there is no obligation to update client’s objectives unless set forth in the 

advisory agreement 

If an investment adviser is aware that events have occurred that 

could make the Investment Profile inaccurate or incomplete, an 

adviser would be required to make an inquiry 



o Reasonable belief that advice is in the best interest of the client: 

• Must be based on the client’s objectives; 

• Involves considering whether investments are recommended only to those clients who can and are willing to tolerate the 

risks of those investments and for whom the potential benefits may justify the risks; 

• Requires an investment adviser to conduct a reasonable investigation into the investment sufficient not to base its advice 

on materially inaccurate or incomplete information; 

• Factors in determining if an investment is in the best interest include: cost (which need not be the lowest cost), 

objectives, characteristics, liquidity, risks and potential benefits, volatility, likely performance in a variety of market 

conditions, time horizon and cost of exit;  

• Evaluated in the context of the portfolio that the investment adviser manages for the client and the client’s objectives. 

Fiduciary Duty Interpretation 
DUTY OF CARE 

53 

Retail Clients Institutional Clients 

“[W]hen an adviser is advising a retail client with a conservative 

investment objective, investing in certain derivatives may be in the 

client’s best interest when they are used to hedge interest rate risk or 

other risks in the client’s portfolio, whereas investing in certain 

directionally speculative derivatives on their own may not.  

“[W]hen advising a financially sophisticated client, such as a fund 

or other sophisticated client that has an appropriate risk tolerance, 

it may be in the best interest of the client to invest in…derivatives 

or in securities on margin, or to invest in other complex 

instruments or other products that may have limited liquidity.” 

For that same client, investing in a particular security on margin may 

not be in the client’s best interest, even if investing in that same 

security without the use of margin may be….” 

When assessing higher risk products for retail clients (including penny 

stocks or thinly traded securities) an investment adviser should 

“generally apply heightened scrutiny to whether such investments fall 

within the retail client’s risk tolerance and objectives.” 



• Duty to seek best execution of a client’s transactions where the investment adviser has 

the responsibility to select broker-dealers to execute client trades. 

o Must seek to obtain execution of transactions such that “client’s total cost or proceeds in each 

transaction are the most favorable under the circumstances.” 

• Goals of:  

• “[M]aximizing value for the client under the particular circumstances occurring at the time of the transaction.” 

• “Best qualitative execution.” 

• An investment adviser should consider “the full range and quality of a broker’s services in placing 

brokerage.” 

• This includes, among other things: the value of research provided, execution capabilities, commission rate, financial 

responsibility, and responsiveness to the adviser. 

• Duty to provide advice and monitoring over the course of the relationship. 

o Duty to provide advice and monitoring “at a frequency that is in the best interest of the client, taking 

into account the scope of the agreed relationship.” 

• “[A]dviser and client may scope the frequency of the adviser’s monitoring…provided that there is full 

and fair disclosure and informed consent.” 

o Without any agreed limitation, “the scope of the duty to monitor will be indicated by the duration and 

nature of the agreed advisory arrangement.” 

Fiduciary Duty Interpretation 
DUTY OF CARE 
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• An investment adviser must not place its own interest ahead of its client’s interests and must make “full and fair 

disclosure to its clients of all material facts relating to the advisory relationship.” 

o This includes “the capacity in which the firm is acting with respect to the advice provided.” 

o If dually registered as a broker-dealer and investment adviser, firm “should provide full and fair disclosure 

about the circumstances in which they intend to act in their brokerage capacity and the circumstances in 

which they intend to act in their advisory capacity.” 

o “[M]ust eliminate or at least expose through full and fair disclosure all conflicts of interest which might incline 

an investment adviser—consciously or unconsciously—to render advice which was not disinterested.” 

o While disclosing “all material facts relating to the advisory relationship or of conflicts of interest and a client’s 

informed consent prevent the presence of those material facts or conflicts themselves from violating the 

adviser’s fiduciary duty, such disclosure and consent do not themselves satisfy the adviser’s duty to act in 

the client’s best interest.” 

o Full and fair disclosure and informed consent need not be achieved “in a written advisory contract or 

otherwise in writing” and can be accomplished through a combination of disclosures “and the client could 

implicitly consent by entering into or continuing the investment advisory relationship with the adviser.” 

• Even when an investment adviser makes “full and fair disclosure” and receives “informed consent,” an 

investment adviser may not overreach or take unfair advantage of a client’s trust. 

Fiduciary Duty Interpretation 
DUTY OF LOYALTY 
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Duty of loyalty “requires that an adviser not subordinate its clients’ interests to its own.” 



• Full and fair disclosure. 

o Disclosure must be “sufficiently specific so that a client is able to understand the material fact or 

conflict of interest and make an informed decision whether to provide consent.” 

o “[D]isclosure that an adviser ‘may’ have a particular conflict, without more, is not adequate when the 

conflict actually exists.” 

o “Whether disclosure is full and fair will depend upon, among other things, the nature of the client, 

the scope of the services, and the material fact or conflict.” 

• Retail and institutional clients may require different disclosure “because institutional clients generally 

have greater capacity and more resources than retail clients to analyze and understand complex 

conflicts and their ramifications.” 

o With respect to allocating investment opportunities, “an adviser may face conflicts of interest either 

between its own interests and those of a client or among different clients.” 

• An investment adviser “must eliminate or at least expose through full and fair disclosure” such conflicts, 

including disclosing how the adviser will allocate investment opportunities, to enable a client to provide 

informed consent. 

• An investment adviser need not have pro rata allocation policies and is permitted to “consider the 

nature and objectives of the client and the scope of the relationship” when determining allocations. 

Fiduciary Duty Interpretation 
DUTY OF LOYALTY 
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• Informed consent. 

o Can be implicit or explicit. 

o Investment advisers are not required to make an affirmative determination that “a particular client 

understood the disclosure and that the client’s consent to the conflict of interest was informed.” 

o “[D]isclosure should be designed to put a client in a position to be able to understand and provide 

informed consent.” 

o If an investment adviser is aware “or reasonably should have been aware, that the client did not 

understand the nature and impact of the conflict[,]” it would not be consistent with such adviser’s 

fiduciary duty to “infer or accept client consent.”  

o There may be certain cases where the conflicts “may be of a nature and extent that it would be 

difficult to provide disclosure to clients that adequately conveys the material facts or the nature, 

magnitude, and potential effect of the conflict sufficient for a client” to provide informed consent. 

• The SEC used this softer formulation in response to commenters that had objected to the SEC’s 

statement in the proposed interpretation that, in some cases, “the material facts of a conflict could not 

be fully and fairly disclosed.” 

• In such cases, the investment adviser “should either eliminate the conflict or adequately mitigate (i.e., 

modify practices to reduce) the conflict such that full and fair disclosure and informed consent are 

possible.” 

Fiduciary Duty Interpretation 
DUTY OF LOYALTY 
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Davis Polk Contacts 

If you have any questions regarding the matters covered in this publication, please contact any of 

the lawyers listed below or your regular Davis Polk contact. 

 
Jai Massari 202 962 7062 jai.massari@davispolk.com  

Annette L. Nazareth 202 962 7075 annette.nazareth@davispolk.com 

Gabriel D. Rosenberg 212 450 4537 gabriel.rosenberg@davispolk.com  

Gregory S. Rowland 212 450 4930 gregory.rowland@davispolk.com  

Yan Zhang 212 450 4463 yan.zhang@davispolk.com 

Zachary J. Zweihorn 202 962 7136 zachary.zweihorn@davispolk.com  

Tyler X. Senackerib 212 450 3419 tyler.senackerib@davispolk.com 

Matthew R. Silver 212 450 3047 matthew.silver@davispolk.com 
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