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Introduction 

On August 5, 2015, the SEC unanimously adopted final rules and forms for 
the registration of security-based swap dealers and major security-based 
swap participants (collectively, the “SBS Entities”).  The final rules draw 
heavily upon existing SEC registration regimes and have taken into account 
the CFTC’s registration requirements for swap dealers and major swap 
participants.    

Notably, the rules: 

 provide for the immediate conditional registration of an SBS Entity 
upon the filing of its relevant registration documentation with the 
SEC; 

 provide that SBS Entities will not be required to conditionally 
register with the SEC until after the SEC finalizes certain 
fundamental security-based swap rules, including capital, margin, 
segregation and business conduct (as more fully described under 
“Timing of Registration: Registration Compliance Date,” below), 
and that swap dealing activity that occurs more than two months 
prior to the “Registration Compliance Date” (as defined below) will 
not count toward an entity’s de minimis threshold; 

 permit an entity that is registered with the SEC as a broker-dealer 
or with the CFTC as a swap dealer or major swap participant to 
complete streamlined registration application forms; 

 require a senior officer to certify (the “Senior Officer 
Certification”) that he or she has reasonably determined that the 
SBS Entity has developed and implemented written policies and 
procedures reasonably designed to prevent violation of federal 
securities laws;  

 require an SBS Entity’s chief compliance officer (“CCO”) (or a 
designee) to obtain, review and sign a questionnaire or application 
for employment for each associated person of the SBS Entity; and 

 do not provide substituted compliance or any related relief for 
“nonresident SBS Entities” with respect to any of the requirements 
of these registration rules.  

The SEC has not yet addressed a process for registering as a security-
based swap dealer on a “limited designation” basis (i.e., for only certain 
categories of security-based swaps) but may do so once the SEC has 
adopted all of its security-based swap rules.  
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The effective date of the final rules is October 13, 2015, though, as 
described below, this date has no impact on when entities will need to 
begin counting SBS for purposes of SBS Entity registration. 

The SEC also issued proposed rules, which would provide a process by 
which an SBS Entity may apply to the SEC for an order permitting an 
associated person of the SBS Entity who is subject to statutory 
disqualification to nonetheless effect or be involved in effecting security 
based-swaps on behalf of the SBS Entity.  Comments on the proposed 
rules are due on or before October 26, 2015. 

SBS Entity Registration  

Conditional Registration 
The final rules provide for the conditional registration of an SBS Entity, 
which allows an applicant to continue to engage in security-based swap 
activities after it files a complete application to register as an SBS Entity, 
but before the SEC acts on the application.  An applicant will automatically 
be conditionally registered as an SBS Entity once it has completed all 
relevant forms, including the required certifications, and submitted those 
forms to the SEC via EDGAR.  The SBS Entity’s conditional registration is 
effective until the SEC takes action on the application or the SBS Entity 
withdraws its application. 

Timing of Registration 

Registration Compliance Date 
The compliance date for SBS Entity registration (the “Registration 
Compliance Date”) is the later of:  

 six months after the date of publication in the Federal Register of a 
final rule release adopting rules establishing capital, margin and 
segregation requirements for SBS Entities; 

 the compliance date of final rules establishing recordkeeping and 
reporting requirements for SBS Entities;  

 the compliance date of final rules establishing business conduct 
requirements under Sections 15F(h) and 15F(k) of the Securities 
Exchange Act of 1934 (the “Exchange Act”); or  

 the compliance date of final rules establishing a process for a 
registered SBS Entity to apply to the SEC to permit a statutorily 
disqualified associated person to effect or be involved in effecting 
security-based swaps on its behalf. 

SBS Entity Counting Date 
To determine whether it qualifies as a security-based swap dealer, an entity 
must begin counting its security-based swap dealing activities against the 
de minimis threshold two months prior to the Registration Compliance Date 
(the “SBS Entity Counting Date”).  Only security-based swap positions 
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connected with the dealing activity conducted by an entity (aggregated with 
security-based swaps of any entity controlling, controlled by or under 
common control with the entity) on or after the SBS Entity Counting Date 
will count toward determining that entity’s status as a security-based swap 
dealer.  For more information on the rules for counting security-based 
swaps toward the de minimis threshold, please see the Davis Polk 
memorandum available here. 

Registration Process 

Forms 
To register with the SEC, an applicant must file Form SBSE, which is based 
on Form BD—the SEC’s registration form for broker-dealers—and modified 
to accommodate differences between the broker-dealer and security-based 
swap dealer businesses and regulatory requirements.     

Like Form BD, Form SBSE elicits information regarding any criminal record 
of the SBS Entity, regulatory or civil disciplinary actions, bankruptcy 
proceedings, identification of direct and indirect owners of the SBS Entity 
and its executive officers, control relationships and locations.  Many 
disclosure items in Form BD that have proved difficult for new broker-
dealers that are part of complex or global organizations, such as 
“significant” disciplinary matters affecting “control affiliates,” have been 
imported to Form SBSE. 

Form SBSE also requires additional information not included in Form BD, 
including, for example, information regarding whether the SBS Entity 
intends to avail itself of substituted compliance and information on prior 
investment-related experience of individual owners of the SBS Entity who 
are not otherwise registered through CRD or IARD. 

A short-form filing is permitted for an SBS Entity that is registered with the 
SEC as a broker-dealer (Form SBSE-BD) or with the CFTC as a swap 
dealer or major swap participant (Form SBSE-A).   

The registration forms must be filed with the SEC electronically via EDGAR, 
and the contents will generally be made publicly available.  An SBS Entity 
will be required to amend its registration form promptly to correct any 
information that it determines is, or has become, inaccurate for any reason.  

All applicants must also file Form SBSE-C, which includes a “Senior Officer 
Certification” and a “CCO Certification,” for the application to be considered 
complete.  However, these certifications on Form SBSE-C need only be 
signed once, at the time of registration, and need not be amended. 

Senior Officer Certification 
As SBS Entities, unlike broker-dealers, are not subject to FINRA’s in-depth 
pre-registration review process, applicants are required to file a Senior 
Officer Certification designed to cause SBS Entities to consider whether 
they have taken steps to thoroughly review the rules that are applicable to 
SBS Entities (including those related to operational, financial and 
compliance standards) and develop and implement appropriate written 
policies and procedures.   

“Control” 

The definition of “control” in Form 
SBSE and the simplified 
registration forms tracks that in 
Form BD (i.e., “the power, directly 
or indirectly, to direct the 
management or policies of a 
company, whether through 
ownership of securities, by 
contract, or otherwise”).   

A person is presumed to control 
another person under certain 
circumstances, including, for 
example, where it has the direct or 
indirect right to vote 25% or more 
of a class of voting securities.  As 
with Form BD, there is no stated 
mechanism for rebutting this 
presumption of control, which is a 
circumstance that has often raised 
difficult interpretive challenges for 
registered broker-dealers and 
applicants for broker-dealer 
registration. 
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The “senior officer” (as defined in the accompanying sidebar) of an SBS 
Entity must certify that (i) after “due inquiry,” the senior officer has 
reasonably determined that the SBS Entity has developed and 
implemented written policies and procedures reasonably designed to 
prevent violation of federal securities laws and the rules thereunder; and (ii) 
the senior officer has documented the process by which the determination 
was reached.  The SEC did not prescribe any single method that must be 
used for the senior officer’s assessment, providing the senior officer with 
flexibility to employ a variety of processes to support the certification. 

CCO Certification 
An SBS Entity’s CCO (or a designee) will be required to certify on Form 
SBSE-C that the SBS Entity neither knows, nor in the exercise of 
reasonable care should have known, that any of its associated persons who 
effect or are involved in effecting security-based swaps on behalf of the 
SBS Entity are subject to a statutory disqualification, unless otherwise 
specifically provided by rule, regulation or SEC order.   

To support this certification and to serve as the basis for a background 
check of the associated person, an SBS Entity must obtain from each 
associated person who is a natural person a questionnaire or application for 
employment that would provide sufficient information to allow the CCO (or a 
designee) to make the certification.  The SBS Entity’s CCO (or a designee) 
would be required to review and sign each questionnaire or application. 

Registration Requirements for Nonresident SBS Entities 
As part of the registration process, a nonresident SBS Entity (as defined in 
the accompanying sidebar) would additionally be required to (among other 
things): 

 appoint a U.S. agent for service of process and provide the SEC 
with the name and address of the agent on the registration form; 

 certify that it can, as a matter of law, and will submit to onsite SEC 
examinations and inspections; 

 provide an opinion of counsel concurring with the nonresident SBS 
Entity’s certification and that the nonresident SBS Entity can, as a 
matter of law, provide the SEC with prompt access to its books and 
records; and 

 re-certify within 90 days after any changes to the applicable legal or 
regulatory framework that would (i) impact its ability to provide the 
SEC with prompt access to its books and records, or (ii) impact the 
SEC’s ability to inspect and examine the nonresident SBS Entity. 

No substituted compliance for SBS Entity registration requirements is 
available to nonresident SBS Entities.   

The SEC appears to contemplate the possibility that a nonresident SBS 
Entity that is a CFTC-registered swap dealer or major swap participant is 
permitted to register a U.S. branch as an SBS Entity, though this concept is 
not discussed in detail. 

“Senior Officer” 

The “senior officer” must have the 
legal authority to bind the 
applicant and must be one of the 
most senior executives in the 
applicant’s organization, such as 
the chief executive officer, chief 
financial officer, chief legal officer, 
CCO, president or other person at 
a similar level. 

“Nonresident SBS Entity” 

A “nonresident SBS Entity” 
means:  

 in the case of an individual, 
one who resides or has his 
or her principal place of 
business in any place not in 
the United States; 

 in the case of a corporation, 
one incorporated or having 
its principal place of 
business in any place not in 
the United States; or 

 in the case of a partnership 
or other unincorporated 
organization or association, 
one having its principal place 
of business not in the United 
States. 
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Statutory Disqualification 
Unless permitted by rule, regulation or SEC order, the Exchange Act 
generally prohibits an SBS Entity from permitting any associated person (as 
defined in the accompanying sidebar) who is subject to a statutory 
disqualification to effect or be “involved in effecting” (as described below) 
security-based swaps on behalf of the SBS Entity if the SBS Entity knew, or 
in the exercise of reasonable care should have known, of the statutory 
disqualification.   

The final rules provide a limited exemption from this prohibition.  Unless 
otherwise ordered by the SEC, when an SBS Entity files an application to 
register with the SEC, the SBS Entity may permit an associated person that 
is not a natural person and that is subject to a statutory disqualification to 
effect or be involved in effecting security-based swaps on its behalf, 
provided that the statutory disqualification occurred prior to the Registration 
Compliance Date.  The SBS Entity must identify each such exempted 
associated person on Schedule C of its registration form.   

In addition to adopting final SBS Entity registration rules, the SEC proposed 
rules that would provide a process for a registered SBS Entity to apply to 
the SEC for an order permitting an associated person who is subject to a 
statutory disqualification to effect or be involved in effecting security-based 
swaps on behalf of the SBS Entity.  This relief is available for an associated 
person that is a natural person or a non-natural person. 

Because substituted compliance is not available for SBS Entity registration, 
the final rules apply the requirements relating to statutory disqualification 
uniformly to all entities, including nonresident SBS Entities.  As such, a 
nonresident SBS Entity that has non-U.S. employees, even where those 
employees do not interact with U.S. customers, will be required to submit to 
U.S. background checks for purposes of verifying that they are not 
statutorily disqualified. 

“Involved in Effecting” 
The term “involved in effecting” extends to the key aspects of the overall 
process of effecting security-based swap transactions and is not limited to 
the actual execution of security-based swap transactions.  Sales, booking, 
cash and collateral management activities and other aspects of the process 
necessary to facilitate security-based swap transactions may be viewed as 
“involved in effecting” security-based swap transactions.   

Specific examples of activities that the SEC views as being “involved in 
effecting” security-based swap transactions include, but are not limited to:  

 drafting and negotiating master agreements and confirmations;  
 recommending security-based swap transactions to counterparties;  
 being involved in executing security-based swap transactions on a 

trading desk;  
 pricing security-based swap positions;  
 managing collateral for the SBS Entity; and 
 directly supervising persons engaged in the aforementioned 

activities.  

“Associated Persons” 

An “associated person” of an 
SBS Entity includes:  

 any partner, officer, director 
or branch manager of an 
SBS Entity (or any person 
occupying a similar status or 
performing similar functions);  

 any person directly or 
indirectly controlling, 
controlled by or under 
common control with an SBS 
Entity; or  

 any employee of an SBS 
Entity. 

Associated persons of an SBS 
Entity need not be licensed or 
registered with the SEC. 
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If you have any questions regarding the matters covered in this publication, 
please contact any of the lawyers listed below or your regular Davis Polk 
contact. 

Annette L. Nazareth 202 962 7075 annette.nazareth@davispolk.com 

Lanny A. Schwartz 212 450 4174 lanny.schwartz@davispolk.com 

Hilary S. Seo 212 450 4178 hilary.seo@davispolk.com 

Kimberly N. Chehardy 202 962 7037 kimberly.chehardy@davispolk.com 

Scott D. Farbish 212 450 4737 scott.farbish@davispolk.com 

Meghan E. King 212 450 4732 meghan.king@davispolk.com  

Jai R. Massari 202 962 7062 jai.massari@davispolk.com 

Paul E. Means 212 450 4728 paul.means@davispolk.com 

Gabriel D. Rosenberg 212 450 4537 gabriel.rosenberg@davispolk.com 
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