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Today, the staff of the Division of Corporation Finance (the “Staff”) of the Securities and Exchange Commission issued a
no-action letter to Davis Polk, Cleary Gottlieb and O’Melveny & Myers permitting reliance upon Section 3(a)(9) of the
Securities Act of 1933 for the issuance of a new parent security in exchange for an outstanding parent security that has
one or more “upstream” guarantees from the parent’s 100%-owned subsidiaries (the “3(a)(9) Upstream Guarantee
Letter”). All of the prior Staff no-action positions involving the availability of Section 3(a)(9) for exchanges of guaranteed
securities had involved “downstream” guarantees (i.e., situations where the parent guaranteed a security issued by one
or more of its subsidiaries) as opposed to “upstream” guarantees.
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If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

John M. Brandow 
+1 212 450 4648
john.brandow@davispolk.com

Ray Ibrahim 
+1 212 450 6155
ray.ibrahim@davispolk.com

Michael Kaplan 
+1 212 450 4111
michael.kaplan@davispolk.com

Mark M. Mendez 
+1 212 450 4829
mark.mendez@davispolk.com

Richard D. Truesdell, Jr. 
+1 212 450 4674
richard.truesdell@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.
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