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For the second time since adopting its Final Statement of Policy for Failed Bank Acquisitions (the “Policy Statement”), the
FDIC has issued “Questions and Answers” (the “Revised Q&As”) about the Policy Statement that appear to make it more
difficult for private investors to avoid the onerous standards and requirements of the Policy Statement.1 The FDIC wiill
now presume that, if more than two-thirds of the total voting stock of an insured depository institution or its holding
company that acquires a failed bank or thrift is held by private investors that each own 5% or less of the voting stock, the
private investors are acting in concert as a single investor group. The private investors will be subject to the requirements
of the Policy Statement unless they can satisfy the FDIC that the presumption has been rebutted. This position seems to
confirm the FDIC'’s preference for transactions in which an existing bank holding company owns at least two-thirds of the
voting stock of the acquiring depository institution or its holding company or is itself the acquirer (with new private
investors limited to no more than one-third of the existing bank holding company’s total equity).
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If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Luigi L. De Ghenghi Margaret E. Tahyar
+1 212 450 4296 +1 212 450 4379
luigi.deghenghi@davispolk.com margaret.tahyar@davispolk.com

William L. Taylor
+1 212 450 4133
william.taylor@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.
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