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On October 13, the IRS and the Treasury Department released final and temporary regulations under section 385
relating to the classification of certain intercompany loans as debt or equity for U.S. federal income tax purposes. The
regulations make a number of significant changes to the proposed regulations that were released in April, including (i) a
number of new exceptions that apply to, among other things, cash pooling and similar short-term arrangements,
transactions between foreign subsidiaries of U.S. companies, and transactions between members of regulated financial
groups, (ii) expanded exceptions for ordinary course transactions, distributions out of earnings and profits and
distributions that can be netted against capital contributions, and (iii) revised effective date and transition rules. However,
the basic structure of the regulations remain unchanged, including the inclusion of the so-called funding and per se
funding rules.

This memorandum, which assumes general familiarity with the proposed regulations, summarizes certain of the most
important aspects of the regulations (which, together with the preamble, are over 500 pages). Early next week, we will
circulate a more detailed memorandum on the regulations. Register for our upcoming webcast here.
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If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Mary Conway Lucy W. Farr
+1 212 450 4959 +1 212 450 4026
mary.conway@davispolk.com lucy.farr@davispolk.com

Michael Mollerus David H. Schnabel
+1 212 450 4471 +1 212 450 4910
michael.mollerus@davispolk.com david.schnabel@davispolk.com

Avishai Shachar Po Sit
+1 212 450 4638 +1 212 450 4571
avishai.shachar@davispolk.com po.sit@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.
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