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In United States v. Martoma , a divided U.S. Court of Appeals for the Second Circuit overturned a key holding of its
previous decision in United States v. Newman and significantly loosened the requirements of insider trading law. Under
Newman, the government was required to prove a “meaningfully close personal relationship” between an individual with
material nonpublic information (tipper) and an individual who is told—and ultimately trades on—that information (tippee)
in order to establish the “personal benefit” element under the “gift theory” of insider trading liability. Explaining that this
“meaningfully close personal relationship” requirement was no longer tenable in light of the Supreme Court’s recent
decision in Salman v. United States, the Court in Martoma emphasized that a corporate insider personally benefits
whenever he discloses inside information as a gift with the expectation that the recipient would trade on it or otherwise
exploit it for his personal benefit, irrespective of his relationship with the recipient. The decision is a victory for
prosecutors and has the potential to expand insider trading liability; however, the split decision potentially sets the stage
for the Second Circuit to reconsider the issue en banc.
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https://www.davispolk.com/sites/default/files/united_states_v._martoma.pdf
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This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.
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