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In recent years, a new populist school of antitrust thinking has emerged, known as “Neo-Brandeisian” to its proponents
and “hipster” to its detractors. There are varying formulations of this movement, but proponents generally point to the
purported increase in economic concentration and corporate profits in the U.S. economy to advocate for more aggressive
antitrust enforcement, with respect to both mergers and other conduct. One notable element of this movement is a push
to expand or even replace the established “consumer welfare” standard—which focuses on prices and outputs in
balancing potential competitive harms against procompetitive efficiencies—by adopting a more rigid presumption that
corporate “bigness” and large market share in themselves harm consumers. Some proponents, moreover, advocate for
consideration of nontraditional factors in antitrust analysis, such as wages, employment levels, or growing inequality.
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This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.

This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.

Related materials

Read the full update

Copyright 2018 Davis Polk & Wardwell LLP


https://www.davispolk.com/index%2ephp/lawyers/arthur-burke
tel:%2B12124504352
tel:%2B16507522005
mailto:arthur.burke@davispolk.com
https://www.davispolk.com/index%2ephp/lawyers/arthur-golden
tel:%2B12124504388
mailto:arthur.golden@davispolk.com
https://www.davispolk.com/index%2ephp/lawyers/ronan-harty
tel:%2B12124504870
mailto:ronan.harty@davispolk.com
https://www.davispolk.com/index%2ephp/lawyers/howard-shelanski
tel:%2B12029627060
mailto:howard.shelanski@davispolk.com
https://www.davispolk.com/sites/default/files/2018-10-26_the_new_populist_movement_in_antitrust_could_it_change_the_status_quo_and_does_it_threaten_american_businesses.pdf

