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An important, but sometimes misunderstood, SEC procedural requirement is the SEC’s quorum rule, which establishes
the minimum number of Commissioners required for a Commission rulemaking.

Currently, only three of the five SEC Commissioner seats are filled. President Obama’s nominees for the two remaining
slots, Hester Peirce and Lisa Fairfax, await Senate confirmation. If Mses. Peirce and Fairfax have not yet been
confirmed when SEC Chair Mary Jo White steps down as planned at the end of the Obama Administration, then a two-
person Commission, comprised of Commissioners Michael Piwowar and Kara Stein, will remain.

In such a circumstance, the Commission would nevertheless have a quorum and the ability to engage in rulemaking, if
both Commissioners agreed to take any action. The SEC’s quorum rule provides:

A quorum of the Commission shall consist of three members; provided, however, that if the number of Commissioners in
office is less than three, a quorum shall consist of the number of members in office; and provided further that on any
matter of business as to which the number of members in office, minus the number of members who either have
disqualified themselves from consideration of such matter pursuant to §200.60 or are otherwise disqualified from such
consideration, is two, two members shall constitute a quorum for purposes of such matter. (emphasis added)
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https://www.govinfo.gov/content/pkg/FR-1995-04-05/pdf/95-8259.pdf
https://www.wsj.com/articles/sec-nominees-face-new-confirmation-delays-1466528979
https://www.sec.gov/news/press-release/2016-238

If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Annette L. Nazareth
+1 202 962 7075
annette.nazareth@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.

This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.
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