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So far this season 44 shareholder proposals asking companies to appoint independent chairs of boards are on annual
meeting ballots. None of the ones voted on have passed, although eight have received support over 40%, an increase
from 2016. This includes several companies with robust lead directors. In the meantime, the number of large-cap
companies that combine the chairman and CEO roles have grown, to about 50% of the S&P 500 compared to 43% last
year.

In recent years, few companies have submitted no-action requests to exclude these shareholder proposals, since the text
of those resolutions and the arguments against them have largely been settled.

In March, the SEC staff denied a company’s efforts to exclude such a proposal on vagueness and personal grievance
grounds. However, the staff permitted the company to omit paragraphs in the supporting statement regarding neonics
that the staff agreed were irrelevant to a consideration of the subject matter of the proposal, since there is a “strong
likelihood that a reasonable shareholder would be uncertain as to the matter on which he or she is being asked to vote.”

The company had argued that nearly half of the supporting statement discussed the company’s decision to sell produce
treated with neonics, and the products it sells are not related to whether the chairman of the board is independent. The
proposal gives shareholders a misleading impression that supporting it would have an impact on what products the
company decides to include in its stores.

The proponent in turn contended that stronger board oversight is designed to help companies address particular
challenges, and at this company, one of those challenges is the sale of products treated with neonics. It was necessary
for the supporting statement to devote significant explanation to this issue given shareholders’ likely unfamiliarity with the
topic.

The staff’s decision to permit the company to remove the paragraphs relating to the use of a certain type of insecticide
contrasts with its prior decision that did not agree that criticisms about board members’ independence and tenure,
executive compensation and state takeover law were objectively misleading or simply irrelevant to a proposal on an
independent chair.
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https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2017/ahlbergtrustetal032717-14a8.pdf
https://www.sec.gov/divisions/corpfin/cf-noaction/14a-8/2015/johncheveddenuntiedhealth031715-14a.pdf
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This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.

This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.
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