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For actively helping two public company clients lobby congressional staff members about pending legislation, the SEC
charged Ernst & Young (EY) with violating the auditor independence rules by unlawfully advocating on behalf of audit
clients. Although the clients were involved with EY in the lobbying activities, neither were named in the SEC cease-and-
desist proceedings against EY, and there appears to be no impact on the companies’ financial statements.

Prior to 2009, Washington Council EY (WCEY) helped an audit client communicate with House leadership about a
pending bill. WCEY passed along a letter from a top executive at the client addressed to House leadership and
supporting passage of the bill to congressional staff. On another occasion, WCEY sent letters signed by the client to
Senate and House leadership, listing specific provisions to include in pending legislation. WCEY urged Congress to pass
the legislation beneficial to the client’s business interests, and communicated with staffers about the client’s letters and
the bills.

Another client retained WCEY to assist in defeating a legislative proposal. WCEY met with congressional staff to
dissuade them from supporting the proposal and provided draft amendments that the client wanted to the staffers, as well
as working with a staffer on an alternative bill that incorporated suggestions from the client.

The SEC found that EY violated Regulation S-X each time the firm issued an audit report for one of the two audit clients,
or issued a consent related to the report, since those reports incorrectly stated that the audits were performance in
accordance with PCAOB standards, which require auditors to be independent of their clients. Through their conduct, EY
caused both audit clients to violate the Exchange Act requirements that financial statements included in SEC filings be
audited by an independent accountant.

While the SEC order did not appear to impact the public companies subject to the violations of auditor independence
from EY lobbying actions, another public company disclosed an auditor independence issue related to EY that had more
severe consequences. Ventas reported non-reliance on two years of prior financial statements after EY informed the
company that it was not independent for the 2012 and 2013 fiscal years because of “an inappropriate personal
relationship” between the EY lead audit partner, who was previously an audit engagement partner during the 2012 and
2013 audits, and the company’s chief accounting officer and controller. The same 8-K indicates that the executive has left
the company, and new auditors have been retained.
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https://www.sec.gov/litigation/admin/2014/34-72602.pdf
https://www.sec.gov/Archives/edgar/data/740260/000110465914050793/a14-16895_18k.htm

If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.
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+1 212 450 4908
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This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.

This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further detalils.
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