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Both the NYSE and NASDAQ have filed further amendments to their proposed listing standards on compensation
committees and their advisers. The amendments copy directly from the exception in Item 407(e)(3)(iii) of Regulation S-K
with respect to the proxy disclosure rules for compensation consultants.

The amendments clarify that a compensation committee is not required to conduct the independence assessment of an
adviser whose role is limited to (a) consulting on any broad-based plan that does not discriminate in scope, terms, or
operation, in favor of executive officers or directors, and that is available generally to all salaried employees or (b)
providing information that either is not customized or that is customized based on parameters that are not developed by
the adviser, and about which the adviser does not provide advice.  

The SEC enhanced proxy disclosure rules in December 2009 permitted these exceptions in response to commentators
who suggested that broad-based, non-discriminatory plans and the provision of information, such as surveys, that are not
customized, should not be treated as compensation consulting services that would raise conflict of interest concerns.  

The NYSE amendment also added language indicating that nothing in the section requiring a compensation committee to
consider the specific adviser independence factors is intended to limit compensation committees from selecting or
receiving advice from any adviser that they prefer, including ones that are not independent. NASDAQ already had a
similar statement.

Copyright 2013 Davis Polk & Wardwell LLP

https://www.nyse.com/nysenotices/nyse/rule-filings/pdf?file_no=SR-NYSE-2012-49&seqnum=5
http://nasdaq.cchwallstreet.com/NASDAQ/pdf/nasdaq-filings/2012/SR-NASDAQ-2012-109_Amendment_2.pdf


If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Ning Chiu 
+1 212 450 4908
ning.chiu@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.
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