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As companies are in the midst of preparing their proxy statements, some may have forgotten an interpretation that the
SEC Staff issued last summer regarding the use of non-GAAP financial measures in CD&As that could affect your
disclosure.  The CDI in Question 118.08 indicates that if the non-GAAP financial measure is not a target level that is
subject to exemption from the non-GAAP disclosure rules, but rather, included in CD&A or other parts of the proxy
statement to perhaps explain the company’s results in relation to compensation paid, then some form of GAAP
reconciliation is necessary.

While the company could include the GAAP reconciliation in the CD&A itself, the Staff appeared to recognize that could
prove cumbersome and distracting, and therefore the Staff is permitting companies to, in this particular circumstance:

Include the required GAAP reconciliation and other information in an annex to the proxy statement and provide a
prominent cross-reference to the annex; or

–

If the non-GAAP financial measures are the same as those included in the Form 10-K that is incorporating Part III
information from the proxy statement, provide a prominent cross-reference to the pages of the Form 10-K containing
the GAAP reconciliation and other information.

–

Merely referring to the company’s website, earnings release or the Form 10-K generally is not sufficient.

Copyright 2012 Davis Polk & Wardwell LLP
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If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Ning Chiu 
+1 212 450 4908
ning.chiu@davispolk.com

Kyoko Takahashi Lin 
+1 212 450 4706
kyoko.lin@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.
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