DavisPolk

Administration dismisses FTC’S twa

Democratic commissioners, setting
battle over FTC independence

March 20, 2025 | Client Update | 7-minute read

On March 18, 2025, the FTC’s two Democratic commissioners were dismissed. The dismissals have
sparked additional debate over the constitutionality of independent agencies and increase the
likelihood of Supreme Court review. With a third Republican commissioner likely to be confirmed
shortly, the immediate impact of the dismissals on FTC enforcement may be limited. But the ultimate
resolution of this matter could have implications far beyond the FTC for U.S. administrative law.

On March 18, 2025, the administration notified the Federal Trade Commission’s two Democratic Commissioners, Alvaro
Bedoya and Rebecca Kelly Slaughter, that their “continued service on the F.T.C. is inconsistent with [his] administration’s
priorities.”} Bedoya and Slaughter have both responded by stating publicly that they intend to sue to enjoin the actions
as a violation of the FTC Act,< which provides that FTC commissioners may be removed “for inefficiency, neglect of duty,
or malfefsance in office.”® FTC Chair Andrew Ferguson and Commissioner Melissa Holyoak have publicly supported the
actions.

In the U.S. Supreme Court’s 1935 opinion in Humphrey’s Executor v. United States, the Supreme Court upheld the
constitutionality of the limits the FTC Act imposes on the abilitg/ to remove a sitting FTC commissioner based on a finding
that the FTC did not exercise executive authority at that time.2 Any challenge from Bedoya or Slaughter will first be
adjudicated in the lower federal courts, although it is likely that the U.S. Supreme Court will ultimately have to assess the
dismissal under Humphrey’s Executor and to determine whether the removal restrictions are consistent with Article 1l of
the Constitution, which vests the president with “the executive power.” In the interim, a lower court might be asked to
issue an order reinstating Bedoya and Slaughter as commissioners pending the U.S. Supreme Court’s decision. In
Wilcox6v. Trump, the district court recently was asked to do so and did in the context of the National Labor Relations
Board.

Given the likely imminent confirmation of Mark Meador as the third Republican commissioner, even if Bedoya and
Slaughter are reinstated, Republicans would still maintain a three-vote majority. As a result, the removal of the two
Democratic commissioners might have little meaningful effect on matters currently pending before the FTC or new
enforcement or rulemaking decisions. Nevertheless, the resolution of this matter in the courts could have significant
implications for U.S. administrative law going forward — both with respect to the FTC and other federal agencies.

Legal background

The dismissals are the next step in an ongoing debate regarding the Executive Branch’s authority over so-called
“independent” agencies, such as the FTC, Consumer Financial Protection Bureau (CFPB), Securities and Exchange
Commission, and Federal Communications Commission, among others. The dismissals come on the heels of a
February 12, 2025 letter from the Acting Solicitor General expressing the Department of Justice’s view that statutory
protections that permit removal of FTC commissioners only for cause (i.e., “for inefficiency, neglect of duty, or
malfeasance in office” rather than dismissals at will) are unconstitutional and signaling an intention to seek U.S. Supreme
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Court review to overturn Humphrey’s Executor.” And on February 18, 2025, an Executive Order stated that
“[independent] regulatory agencies currently exercise substantial executive authority without sufficient accountability to
the President” and declaring that “it shall be the policy of the executive branch to ensure Presidential supervision and
control of the entire executive branch,” including independent agencies.8

In Humphrey’s Executor, the U.S. Supreme Court addressed whether the FTC Act’s provisions providing for-cause
removal protections for FTC commissioners violated the separation of powers to the extent that they undermined the
president’s control over the executive branch.? The Court held that, because the FTC was constituted as a body to
perform “quasi-legislative” and “quasi-judicial” functions, “independen][ce] [from] executive control” was warranted. 10
Accordingly, the Court found that for-cause removal protections, which insulated FTC commissioners from the president’s
influence, were constitutional.11

Recent U.S. Supreme Court decisions have addressed the constitutionality of removal protections for independent
agencies but have not squarely addressed multi-member agencies such as the FTC. In Free Enterprise Fund v. Public
Company Accounting Oversight Board, the Court in 2010 addressed the constitutionality of for-cause removal protections
in the Sarbanes—Oxley Act of 2002 for members of the Public Company Accounting Oversight Board (PCAOB), an
independent agency whose members were removable only for cause by another independent agency, the SEC.12 The
Court held that the statute’s requirement that the SEC could only remove a PCAOB member “for cause” violated the
separation of powers because PCAOB'’s position under the SEC created a “dual” layer (SEC and PCAOB) of “for cause”
removal protection from the president.13 The Court severed the removal provision of the statute to make PCAOB
members removable at will by the SEC.14

Moving a step closer to the FTC Act’'s commissioner removal protections, in Seila Law LLC v. CFPB, the U.S. Supreme
Court in 2020 held that the CFPB’s structure, which provided for a single director with the same for-cause removal
protections as FTC commissioners, violated the separation of powers.1> Following Seila Law, the CFPB’s director is now
removable by the president at will. The holding of Seila Law was limited to the structure of the CFPB and did not address
the constitutionality of independent agencies led by a multi-member commission, such as the FTC.16 Courts of Appeals
have therefore continued to apply Humphrey’s Executor as controlling regarding the structure of the FTC.17 But the
majority in Seila criticized the reasoning of Humphrey’s Executor and Justice Thomas'’s concurrence in part argued
explicitly that Humphrey’s Executor should be overruled.18

Judicial review

As noted above, both Democratic commissioners have indicated that they intend to challenge their dismissals in federal
court. Given that the U.S. Supreme Court has not overturned its holding in Humphrey’s Executor, this matter is unlikely
to be resolved in the lower federal courts and therefore seems destined for review by the U.S. Supreme Court. It
appears possible that any lawsuit could become a vehicle for the U.S. Supreme Court to reconsider Humphrey’s
Executor and the degree of presidential control over independent agencies.

Impact on FTC proceedings

The long-term impact of the dismissals remains uncertain; in the near term, it may not have significant practical effects on
matters before the FTC. The FTC currently has two commissioners, Chair Andrew Ferguson and Commissioner Melissa
Holyoak. Mark Meador, the nominee to serve as the third Republican commissioner, has not yet been confirmed by the
Senate but may be confirmed in the coming weeks, which would have given the FTC a 3-2 Republican majority prior to
the removal of Bedoya and Slaughter.1® To the extent that FTC decisions fall along party lines, the removal of the two
Democratic commissioners might therefore not alter ultimate agency decisions.

In the interim, FTC regulations require a quorum of only the “majority of the members of the Commission in office and not
recused from participating in a matter"29 for FTC votes. Accordingly, the dismissals of Bedoya and Slaughter should not
prevent the FTC from conducting day-to-day business such as filing or dismissing cases or issuing or rescinding
regulations (to the extent that neither Chair Ferguson nor Commissioner Holyoak are recused from a given matter).
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