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On June 30, President Biden signed the resolution to repeal the OCC’s true lender rule from the
Trump administration. With majority votes from the House and the Senate, the rule has been
nullified, and the OCC may not issue any substantially similar rule without subsequent statutory
authorization.

President Biden has signed a joint resolution of disapproval passed by the House and the Senate with majority votes1

under the Congressional Review Act to repeal the so-called true lender rule that the Office of the Comptroller of the
Currency (OCC) finalized in October 2020 (True Lender Rule).  This was a somewhat expected result given the White2

House’s explicit support for the passage of the repeal resolution and its view that the True Lender Rule “undermines state
consumer protection laws and would allow the proliferation of predatory lending.”3

The True Lender Rule has been controversial since its inception. The OCC intended to provide, by amending 12 C.F.R.
Part 7, legal certainty for national banks and federal savings associations (banks) in making loans under lending
partnerships with a third party, such as a fintech marketplace lender. Some welcomed the True Lender Rule, including
Republicans and certain financial industry groups, claiming that the bright-line rule would give underserved consumers
better access to favorable loan rates. Others, such as Democrats and consumer advocacy groups, strongly opposed it,
arguing that the rule would allow predatory lenders to skirt state interest rate limits on loans and prey on vulnerable
consumers. In January 2021, attorneys general from various states, including from California, New York, Colorado and
Massachusetts, brought a lawsuit against the True Lender Rule. Within the OCC, political pressure to overturn the rule
had become apparent, particularly following the appointment of Acting Comptroller Michael Hsu, replacing former Acting
Comptroller Blake Paulson, who drew the ire of Democratic lawmakers over his defense of the rule issued under the
leadership of his predecessor, former Acting Comptroller Brian Brooks.

Under the Congressional Review Act, Congress may repeal regulations issued by federal agencies by passing a joint
resolution of disapproval subsequently signed by the president. Once a disapproval resolution is enacted, the rule may
not take effect, and the agency may not promulgate a replacement rule that is substantially similar to the one repealed
without subsequent statutory authorization. If a rule is disapproved after taking effect, it is treated as if it had never gone
into effect.

The True Lender Rule, which became effective on December 29, 2020, will be treated as though if it had never taken
effect. The OCC is prohibited from issuing any replacement rule unless it obtains statutory authorization. On the day the
House passed the resolution, Acting Comptroller Hsu issued a responding statement reaffirming the OCC’s long-standing
position against predatory lending and prioritization of fair access to financial services.

The repeal of the True Lender Rule marks a return to a world in which true lender issues will be determined on a case-
by-case basis, informed by differing state laws and the facts in each particular instance. The absence of a consistent
national law on the question will thus create uncertainty for investors, banks and marketplace lenders about the ability of
loan purchasers to collect, as assignee of loans, the interest rates that had originally been agreed to. In one pre-True
Lender Rule instance, that uncertainty led to a state regulator filing a lawsuit against a marketplace lender that was
resolved, after several years of litigation, by a settlement in which an out-of-state bank agreed (among other things) to
cap the interest rates on all loans it made in the state.
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https://www.occ.gov/news-issuances/federal-register/2020/85fr68742.pdf
https://www.consumerfinancemonitor.com/wp-content/uploads/sites/14/2021/01/01.05.21_complaint_doc._no._11.pdf
https://www.occ.gov/news-issuances/news-releases/2021/nr-occ-2021-69.html
https://coag.gov/press-releases/8-18-20/


The practical impact may be limited in today’s low interest rate environment but may become more important as interest
rates rise. The prospect of federal legislation is unclear, but there have been various proposed bills that would create a
federal usury limit while they still have a long way ahead in the legislation process.4
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This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.

The House passed the joint resolution by a vote of 218-208 on June 24, 2021, following the Senate’s passing the resolution by a vote of 52-47 on
May 11, 2021.
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