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On September 23, 2013, U.S. District Judge Richard Sullivan of the Southern District of New York issued a decision with
potential implications for the interpretation of Section 546(e) of the Bankruptcy Code, the statute that protects “settlement
payments” in securities transactions from avoidance claims.  In a 16-page decision, the Court dismissed state-law
constructive fraudulent conveyance claims brought by creditors seeking to avoid payments made to former shareholders
of the Tribune Company during the Company’s 2007 leveraged buyout (“LBO”).  The Court found that the plaintiffs—all
individual creditors of Tribune—lacked standing to avoid those payments while the representative of the Tribune
bankruptcy estate was seeking to avoid the same transfers under a different legal theory.  Although the Court dismissed
the claims, it also concluded that Section 546(e) only bars claims brought by a bankruptcy estate “trustee” – and does not
preempt individual creditors’ state-law-based constructive fraudulent conveyance claims.  If left to stand, the decision
leaves open the possibility that individual creditors may assert constructive fraudulent transfer claims that the Bankruptcy
Code would preclude an estate representative from asserting.  The case is In re Tribune Company Fraudulent
Conveyance Litigation, No. 11 MC 2296 (RJS) (S.D.N.Y. Sept. 23, 2013).

Copyright 2013 Davis Polk & Wardwell LLP



If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Donald S. Bernstein 
+1 212 450 4092
donald.bernstein@davispolk.com

Timothy Graulich 
+1 212 450 4639
timothy.graulich@davispolk.com

Marshall S. Huebner 
+1 212 450 4099
marshall.huebner@davispolk.com

Ben Kaminetzky 
+1 212 450 4259
ben.kaminetzky@davispolk.com

Elliot Moskowitz 
+1 212 450 4241
elliot.moskowitz@davispolk.com

Brian M. Resnick 
+1 212 450 4213
brian.resnick@davispolk.com

Damian S. Schaible 
+1 212 450 4580
damian.schaible@davispolk.com

Karen E. Wagner 
+1 212 450 4404
karen.wagner@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.

Related materials

Read the full update

Copyright 2013 Davis Polk & Wardwell LLP

https://www.davispolk.com/index%2Ephp/lawyers/donald-bernstein
tel:%2B12124504092
mailto:donald.bernstein@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/timothy-graulich
tel:%2B12124504639
mailto:timothy.graulich@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/marshall-huebner
tel:%2B12124504099
mailto:marshall.huebner@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/ben-kaminetzky
tel:%2B12124504259
mailto:ben.kaminetzky@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/elliot-moskowitz
tel:%2B12124504241
mailto:elliot.moskowitz@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/brian-resnick
tel:%2B12124504213
mailto:brian.resnick@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/damian-schaible
tel:%2B12124504580
mailto:damian.schaible@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/karen-wagner
tel:%2B12124504404
mailto:karen.wagner@davispolk.com
https://www.davispolk.com/sites/default/files/09.25.13.Tribune.State_.Law_.pdf

