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Today, the Ninth Circuit issued an opinion in SEC v. Jensen.  The court held that Rule 13a-14 of the Securities
Exchange Act confirms that the SEC has a cause of action against CEOs and CFOs who sign false or misleading
certifications.  (Op. at 5, 24.)  Importantly, the court also held that Section 304 of the Sarbanes-Oxley Act (“SOX 304”)
allows the SEC “to seek disgorgement from CEOs and CFOs even if the triggering restatement did not result from
misconduct on the part of those officers.”  (Op. at 28 (emphasis added).)  Although the SEC has taken this position in
prior settlements, the Ninth Circuit is the first Court of Appeals to endorse the SEC’s interpretation.
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https://cdn.ca9.uscourts.gov/datastore/opinions/2016/08/31/14-55221.pdf


If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Michael S. Flynn 
+1 212 450 4766
michael.flynn@davispolk.com

Edmund Polubinski 
+1 212 450 4695
edmund.polubinski@davispolk.com

Lawrence Portnoy 
+1 212 450 4874
lawrence.portnoy@davispolk.com

Neal Potischman 
+1 650 752 2021
neal.potischman@davispolk.com

James P. Rouhandeh 
+1 212 450 4835
rouhandeh@davispolk.com

Dana M. Seshens 
+1 212 450 4855
dana.seshens@davispolk.com

Amelia T.R. Starr 
+1 212 450 4516
amelia.starr@davispolk.com

Linda Chatman Thomsen 
+1 202 962 7125
linda.thomsen@davispolk.com

Brian S. Weinstein 
+1 212 450 4972
brian.weinstein@davispolk.com

James H.R. Windels 
+1 212 450 4978
james.windels@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.

Related materials

2016-08-
31_Ninth_Circuit_SOX_Opinion_Approves_Compensation_Clawback_Executives_Not_Engaged_Misconduct.pdf

Copyright 2016 Davis Polk & Wardwell LLP

https://www.davispolk.com/lawyers/michael-flynn
tel:%2B12124504766
mailto:michael.flynn@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/edmund-polubinski
tel:%2B12124504695
mailto:edmund.polubinski@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/lawrence-portnoy
tel:%2B12124504874
mailto:lawrence.portnoy@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/neal-potischman
tel:%2B16507522021
mailto:neal.potischman@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/james-rouhandeh
tel:%2B12124504835
mailto:rouhandeh@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/dana-seshens
tel:%2B12124504855
mailto:dana.seshens@davispolk.com
https://www.davispolk.com/lawyers/amelia-starr
tel:%2B12124504516
mailto:amelia.starr@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/linda-thomsen
tel:%2B12029627125
mailto:linda.thomsen@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/brian-weinstein
tel:%2B12124504972
mailto:brian.weinstein@davispolk.com
https://www.davispolk.com/index%2Ephp/lawyers/james-windels
tel:%2B12124504978
mailto:james.windels@davispolk.com
https://www.davispolk.com/sites/default/files/2016-08-31_Ninth_Circuit_SOX_Opinion_Approves_Compensation_Clawback_Executives_Not_Engaged_Misconduct.pdf
https://www.davispolk.com/sites/default/files/2016-08-31_Ninth_Circuit_SOX_Opinion_Approves_Compensation_Clawback_Executives_Not_Engaged_Misconduct.pdf

