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Requiring systemically important financial institutions to prepare living wills has the potential to be one of the most
effective tools in improving risk management, reducing systemic risk and mitigating the “too big to fail” and the “too big to
save” problems. But these benefits will only be realized at a sensible cost if living will requirements are administered
reasonably, with adequate attention to both costs and benefits. 

On March 29, 2011, the FDIC released a joint notice of proposed rulemaking that would implement the resolution plan
requirements in Section 165(d) of the Dodd-Frank Act. The NPR provides comprehensive guidance on what the FDIC
and the Federal Reserve expect to be contained in resolution plans submitted under Section 165(d), who must submit
them, when they must be submitted and how the credibility of such plans are to be judged. But it also raises a number of
very serious legal and policy issues and leaves a number of fundamental issues unanswered.
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If you have any questions regarding the matters covered in this publication, please reach
out to any of the lawyers listed below or your usual Davis Polk contact.

Donald S. Bernstein 
+1 212 450 4092
donald.bernstein@davispolk.com

Luigi L. De Ghenghi 
+1 212 450 4296
luigi.deghenghi@davispolk.com

Marshall S. Huebner 
+1 212 450 4099
marshall.huebner@davispolk.com

Annette L. Nazareth 
+1 202 962 7075
annette.nazareth@davispolk.com

Margaret E. Tahyar 
+1 212 450 4379
margaret.tahyar@davispolk.com

This communication, which we believe may be of interest to our clients and friends of the firm, is for general
information only. It is not a full analysis of the matters presented and should not be relied upon as legal advice.
This may be considered attorney advertising in some jurisdictions. Please refer to the firm’s privacy notice for
further details.
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