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A federal district court in Texas yesterday vacated FTC rules that went into effect last year revising
the information parties must submit to the antitrust agencies in merger filings submitted under the
Hart-Scott-Rodino (HSR) Act. The vacatur will be stayed for seven days to allow the FTC to seek
emergency relief from the Fifth Circuit, but uncertainty remains as to what the HSR framework will
look like going forward.

Background: New HSR rules and legal challenge

In October 2024, the FTC issued final rules overhauling the content of HSR filings. As discussed in prior updates, ! the
new rules required transacting parties to provide significantly more information and a larger set of materials to the
agencies, requiring much more time and effort from parties to M&A deals.2 On January 10, 2025, in the waning days of
the Biden Administration, the U.S. Chamber of Commerce, Business Roundtable, American Investment Council, and
Longview, Texas Chamber of Commerce filed a complaint seeking to enjoin the FTC's new HSR rules. As previously
explained, plaintiffs challenged the new HSR rules arguing that the FTC exceeded its statutory authority and that the
rules are arbitrary, capricious, or otherwise contrary to law.3 Following the transition to Trump 2.0, FTC Chair Andrew
Ferguson defended the overhaul as a “long overdue ... product of bipartisan consensus.”*

Order vacating the new HSR rules

On February 12, 2026, the U.S. District Court for the Eastern District of Texas granted plaintiffs’ motion for summary
judgment and vacated the FTC’s amended HSR rules in their entirety. The court first found that the plaintiffs had
associational standing to bring the lawsuit because their members frequently enter into HSR-reportable transactions.®

Turning to the merits, the court ruled against the FTC on two bases. First, the court concluded that the FTC exceeded its
statutory authority under Section 18(a) of the HSR Act, pursuant to which the FTC is authorized to require merging
parties to submit information that is “necessary and appropriate” to determine whether a proposed merger violates the
antitrust laws.” The court concluded that the “necessary and appropriate” language in the HSR Act required the FTC to
conduct a cost-benefit analysis to determine whether the benefits of the rules changes reasonably outweighed their
costs.® Even if the FTC had conducted such a cost-benefit analysis (which was contested), the court held that the FTC
failed to make this showing. The court found that there was significant evidence showing the costs of the rules changes
and determined that “the benefits of the Final Rule identified by the FTC are illusory or, at least, unsubstantiated.”® For
example, the court noted that the FTC “could not identify a single illegal merger” in the history of HSR that new rules
“would have prevented.”10 Additionally, the FTC’s assertions that the new rules will streamline or shorten investigations
for a small minority of mergers does not justify the costs imposed on all filers.1t

Second, the court found that the new HSR rules were the product of arbitrary and capricious rulemaking under the
Administrative Procedure Act (APA).12 Tracking the HSR Act analysis, the court stated that the FTC failed to adequately
consider the costs and benefits of the new rules.13 Additionally, the court concluded that the FTC also failed to properly
consider less burdensome alternatives offered through comments in the rulemaking process. 14

Thus, the court vacated the new HSR rule, noting that the vacatur “would not be unduly disruptive ... because the Old
Form — used for forty-six years — certainly” provides a framework for mergers to be evaluated.1®
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Some uncertainty going forward

The district court stayed the application of its order for seven days to allow the FTC to seek emergency relief from the
Fifth Circuit.1® It remains to be seen whether the Fifth Circuit will further stay the vacatur pending appellate review of the
district court’s decision.

Even if the district court’s ruling stands, the FTC still will be required to propose new amendments to HSR rules. The
Merger Filing Fee Modernization Act, passed in late 2022 as part of Consolidated Appropriations Act, 2023, requires the
FTC to amend the HSR process to request information regarding foreign subsidies received by filing parties.1” In the
revised HSR rules, the parties were obligated to provide information about foreign subsidies and countervailing duties,
and if the E.D. Texas ruling remain in place, the FTC will implement a new rulemaking procedure to comply with this
requirement.

The FTC reasonably also could attempt to revise and re-implement any of the other components of the new HSR rules
with a narrower scope, which still may result in increased burden on filing parties compared to the HSR Form that had
historically been in effect.

Takeaways

The district court’s decision represents a significant victory for parties that objected to the additional burden imposed
under the new rules. However, the FTC may file a stay pending an appeal, so it may not be time to dust off the old HSR
Form just yet. For now, until there is further clarity, parties with near-term HSR filings should proceed with preparing the
information required under the new rules and should stay tuned for future developments.
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