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Ronan Harty 

Ronan is an antitrust lawyer in our New York office. He provides general 
antitrust counseling to U.S. and non-U.S. companies and represents clients in 
enforcement agency investigations, domestic and cross-border acquisitions and 
joint ventures, and litigations. In high demand for his intellectual prowess and 
enviable success rate for obtaining merger clearance, Ronan has represented a 
number of high-profile clients during his career, including Comcast, Emerson, 
Syngenta, Gillette, CVS, PricewaterhouseCoopers and Roche. 

Michael Sohn 

Michael is an antitrust lawyer in our Washington DC office. His practice focuses 
on the antitrust aspects of mergers and acquisitions, as well as government and 
private antitrust litigation and investigations. The former General Counsel of the 
Federal Trade Commission, Michael is widely recognized for his involvement in 
sensitive and complex antitrust matters, particularly with regard to facilitating 
innovative agreements between companies and reviewing government 
authorities. Over the course of his career, Mr. Sohn has represented clients 
such as General Electric, Merck, Emerson, Comcast, Palm and 
PricewaterhouseCoopers. 
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 2 U.S. antitrust enforcement agencies: 
 Federal Trade Commission 
 Jurisdiction:  competition and consumer protection, including privacy 
 Bipartisan commission of five commissioners 

 Antitrust Division, U.S. Department of Justice 
 Jurisdiction:  civil and criminal antitrust 
 Assistant Attorney General appointed by President 
 

 When running for president, then-Senator Obama stated that antitrust enforcement 
under President Bush “may be the weakest” of “any administration in the last half 
century.” He promised to reinvigorate the federal antitrust agencies. 



Key U.S. Enforcement Priorities:  FTC 
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 Clear willingness to launch investigations and litigate 
 Two Supreme Court wins in 2013--Phoebe Putney, Actavis (“pay-for-

delay”); two big health care wins in 2014--ProMedica, St. Luke’s 
 Settlement of standard-essential patent (SEP) case involving 

Google/Motorola Mobility 
 “Patent troll” 6(b) study; MPHJ’s constitutional challenge defeated  

 Each Commissioner has own initiatives   
 Chairwoman Ramirez: health care, technology, privacy 
 Comm. Brill: privacy, emphasis on enforcement 
 Comm. Ohlhausen: privacy, data protection, cyber-security, limiting use 

of § 5 
 Comm. Wright: limiting use of § 5 (but see loyalty discounts) 
 Comm. McSweeney: health care, IP, consumer protection 

 Commission is bipartisan:  three Democrats and two 
Republicans  
 FTC operates on consensus; must allocate limited resources 

among competing priorities 

Chairwoman Edith Ramirez, 
sworn in April 2010  

Clockwise from top left: 
Brill (D.), Ohlhausen 
(R.), McSweeny (D.), 
Wright (R.) 



Key U.S. Enforcement Priorities: DOJ Antitrust Division 
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 Continued willingness to be aggressive and litigate cases  
 Mergers: Bazaarvoice/PowerReviews (2014, non-reportable merger); 

American Airlines/U.S. Airways (2013); AB-InBev/Grupo Modelo (2013); 
AT&T/T-Mobile (2011) 
 Conduct: Apple “e-books” (2012) – alleged conspiracy between Apple 

and four book publishers to fix the price of e-books 

 AAG William Baer 
 

 Sworn in as AAG Jan. 
2013 
 Private Practice,  

2000-2013 
 Director, FTC Bureau of 

Competition, 1995-1999
  

 
 
 
 

 



Merger Enforcement Developments  
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 HSR-reportable merger filings declining slightly after recovering from drop 
during 2008-2009 financial crisis, but deal pace picking up in 2014 
 2011 (1,450 filings); 2012 (1,429 filings); 2013 (1,326 filings)  
 Volume down from 2007 peak (2,201 filings), but up from 2009 trough (716 filings) 
 First half of 2014 highest volume since 2007: 
 Nearly $1.8 trillion in global deals 
 20 transactions valued at more than $10 billion 

  Most transactions were cleared without second request 
 96.3% cleared without second request in 2013 
 ~62% received early termination in 2013 before the 30 days were up (down from ~64% in 

2012) 
 3.7% received second request in 2013 (up from 3.5% in 2012) 

 Enforcement agencies continue to demonstrate aggressive approach to 
horizontal mergers—but a persuasive narrative and good economic evidence 
help to avoid a challenge 

 



Merger Guidelines 
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 Basic Test:  Mergers cannot “create or enhance market power” – defined as “the 
ability profitably to maintain prices above competitive levels for a significant period of 
time” 
 Define relevant market 
 Measure market concentration: 
 Herfindahl-Hirschman Index (“HHI”)  

 Evaluate competitive effects: 
 “Coordinated interaction” 
 “Unilateral effects” 

 Efficiencies 
 Failing firm “defense” 

 What is the relevant market? 
All carbonated beverages?   
All non-alcoholic drinks? 



Merger Reviews and Consolidating Industries 
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 Changed competitive dynamics may trump agency precedents and lead to unexpected 
challenges: airlines and beer 
 American/U.S. Airways (2013) 
 In the past, consistent clearance of airline mergers; believed likely to lower prices and 

improve service 
 In 2013, DOJ challenged American/U.S. Airways on theories that threatened the deal 
 Alleged 4-3 merger; likely to cause higher prices, poorer service, and fewer consumer choices 

 Nov. 2013 settlement intended to increase consumer choice and price competition 
 Requires divestiture of 138 landing slots and gates at seven airports to allow low-cost carriers to compete  
 Requires continued service to certain airports for 3-5 years, potentially reducing cost savings  

 Was the original complaint too “aggressive”?  Did DOJ “cave” to political pressure by 
settling? 

 AB InBev/Grupo Modelo (2013) 
 In 2008, DOJ closed investigation of Miller and Coors joint venture 
 DOJ found likely cost reductions and noted biggest competitor to both parties was Anheuser-Busch 

 Last year, DOJ challenged AB InBev’s $20.1B acquisition of Grupo Modelo  
 DOJ perceived Modelo’s aggressive pricing of Corona constrained AB InBev’s price for Bud and Bud Light 
 DOJ alleged loss of Modelo competition would facilitate price coordination by AB InBev and MillerCoors 
 Matter settled with significant divestitures 



Merger Reviews and Consolidating Industries (cont.) 
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 A persuasive narrative (and sometimes changed dynamics) may lead to unexpected or 
especially quick clearances:  stock exchanges, office stores, pharmaceuticals 
 BATS/Direct Edge (2013) 
 In 2011, Deutsche Börse/NYSE Euronext would have given merged firm interest in Direct Edge 
 DOJ defined the market narrowly to include only the 4 exchanges that execute equity trades 

 In 2013, BATS/Direct Edge merger cleared by DOJ after upfront presentation 
demonstrating changed circumstances, including increased competition from off-exchange 
venues such as “dark pools” 

 Office Depot/OfficeMax (2013) 
 In 1997, Staples sought to acquire Office Depot 
 FTC alleged 3-2 merger between top two office supply superstores; deal was blocked 

 In Nov. 2013, FTC unanimously voted to close investigation of Office Depot/OfficeMax deal 
 FTC cited new competition from big-box and Internet retailers 

 Shire/ViroPharma (2013) 
 In Nov. 2013, Shire (maker of acute product to treat hereditary angioedema (HAE)) sought 

to acquire ViroPharma (maker of prophylaxis to treat HAE)  
 In Dec. 2013, FTC allowed deal to close without extending investigation after parties 

provided more time for FTC review by delaying filing, gave upfront presentation on 
complementary products, promptly provided names of key prescribing physicians, and 
engaged with FTC during waiting period 



Addressing Antitrust Risk in Mergers:  The Transaction 
Rationale 

10 

 When you present an M&A transaction to antitrust authorities, what is the 
rationale for the deal? 
 Does your deal turn on a good business story, or does it raise “red flags” for the authorities, 

such as reduced competition or opportunities to raise price? 
 Complementary products? 
 Opportunities to innovate? 
 Opportunities for synergies or cost-cutting? 
 Fixed costs or variable? 

 Consider how customers and industry groups will react 



Addressing Antitrust Risk in Mergers:  Drafting Documents 

11 

 Internal or advisor communications are often produced to the antitrust 
authorities, whether as an upfront disclosure or during an in-depth “second 
request.”  How will the rationale read to the authorities who can delay or seek to 
enjoin the transaction? 

 Real-World 
Example: 
Internal 
Company 
Comms. 

Real-World Example: 
Presentation from 
Buy-Side  
Financial Consultant 



Addressing Antitrust Risk in Mergers: Risk Allocation 
Clauses 
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 Wide range of negotiated outcomes 
 Buyer takes no risk 
 No divestiture which materially affects the buyer’s transaction objectives 
 “Hell or high water” 

 AT&T/T-Mobile (2011) 
 $39 billion deal 
 Break-up fee of $3 billion in cash, $2 billion in spectrum, and $1 billion roaming agreement 
 Deal terminated during DOJ lawsuit 

 Express Scripts/Medco (2012) 
 $29.1 billion purchase price 
 No breakup fee, but Express Scripts committed to divest significant key assets 
 FTC cleared transaction without requiring divestitures 

 Kroger/Harris Teeter (2013) 
 $2.4 billion deal 
 $200 million breakup fee 
 FTC cleared transaction without requiring divestitures 



U.S. Criminal Enforcement:  Overview 
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 DOJ criminally prosecutes horizontal competitors who agree to:  
 Fix prices 
 Rig bids 
 Allocate markets (customers/territories) 
 Allocate sales volume / restrict output 

 Cartel participants face stiff penalties under U.S. law 
 Individuals – up to 10 years in jail and $1 million fine 
 Corporations – the greater of up to $100 million or twice the gain or loss 



Current Trends in U.S. Criminal Enforcement 
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 Prosecuting cartels remains a top DOJ priority 
 “Breaking up international cartels that harm U.S. consumers and businesses continues to be 

the Antitrust Division’s top law enforcement priority.” Asst. Attorney General, DOJ Antitrust 
Division 

 Criminal cases in FY 2013 
 50 criminal cases filed against 21 corporations and 34 individuals (compared to 67 cases in 

FY 2012 against 16 corporations and 63 individuals) 
 Near-record fines: $1.02B (down from $1.14B in 2012)  
 Lengthy prison terms: 
 Average prison term for foreign nationals:  15 months (down from 16 months in FY 2012) 
 Longest prison sentence ever imposed on a foreign national, 36 months, was imposed in 

FY 2012 

 



Recent DOJ Criminal Cartel Prosecutions 
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 Auto Parts – DOJ and JFTC cooperating intensely in the world’s largest cartel probe 
 Investigations allege collusion between manufacturers of more than 60 car parts 
 Many component manufacturers based in Japan 
 26 companies and 29 executives charged; more than $2B in criminal fines assessed 
 Highest criminal fine assessed against a Japanese company in FY 2013 
 Hitachi Automotive agreed to plead guilty and pay a $195M fine for fixing prices on nine 

different car parts sold to Nissan, Ford, Toyota, GM and Honda 
 Ongoing investigations; in 2014, Bridgestone agreed to pay a $425M fine, the fourth-largest 

DOJ criminal antitrust fine 

 



Recent DOJ Criminal Cartel Prosecutions (cont.) 
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 LIBOR  - Rabobank convicted and agreed to pay $325M criminal fine; RBS Securities 
Japan agreed to plead guilty and pay $50M fine for manipulating Yen LIBOR; UBS 
Securities Japan sentenced to pay $100M for criminal wire fraud relating to LIBOR 
manipulation 
 TFT-LCD Flat Panel – 10 companies and 13 executives convicted; more than $1.39B in 

criminal fines assessed  
 Lithium Ion Batteries – SANYO and LG Chem Ltd. agreed to plead guilty and pay more 

than $11M in fines 
 Freight Forwarding – “K” Line Logistics Ltd. agreed to plead guilty and pay $18.9M in 

fines; in all, 16 companies have pled or agreed to plead guilty and pay more than 
$120M in fines 
 Municipal Bonds - Nearly $750M to date in restitution, penalties, and disgorgement; 20 

executives charged, including 17 who have pleaded guilty or been convicted at trial 



ANTITRUST COMPLIANCE – Always Important – More 
Important Now 
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Costs of Non-Compliance Keep Increasing – already at $1.02 billion 
through June 2014, equivalent to total for FY 2013 



DOJ Corporate Leniency Program 

18 

 The “Division’s most effective investigation tool” 
 First company to report an antitrust violation and meet amnesty program criteria receives full 

immunity from prosecution in exchange for cooperation (extends to cooperating employees) 
 “Amnesty Plus” – companies negotiating a plea deal may provide information about a second, 

unknown conspiracy, as to which the reporting company will receive full immunity  
 Antitrust Criminal Enforcement Penalties Reform Act (“ACPERA”) 
 Provides amnesty recipient with added benefits in follow-on civil actions 
 Limits private plaintiffs to single damages; no joint and several liability 
 Must provide substantial, “timely” cooperation in exchange 

 Changes in “Carve-Out” Policy 
 DOJ will no longer publicly identify employees excluded from corporate antitrust plea 

agreements 
 DOJ “will no longer carve out employees for reasons unrelated to culpability” 

 Will spread of leniency programs internationally reduce incentives to cooperate? 
 In 1990, U.S. was only jurisdiction to offer complete immunity to the first corporation to self-

report 
 Today, more than 50 countries offer similar programs 



International Cooperation:  Mergers and Conduct 
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Economic globalization has led to globalization of competition law: 
 Mergers  
 Approximately 100 merger control regimes worldwide, including: 
 European Commission 
 China (August 2008) 
 India (June 2011) 
 Brazil (moved to HSR-like system May 2012) 

 Close US/EU consultation on dozens of merger investigations 
 Includes shared documents and discussion on timing, contemplated action, and remedies 

 Conduct 
 China:  DOJ and FTC signed MOU with the three Chinese antitrust agencies in July 2011 
 Japan:  2010 Anti-Monopoly Act resulted in stronger criminal penalties for antitrust violations 

(max 5-year individual prison sentence) 
 UK:  Office of Fair Trading imposed record fine under Competition Act (£225M) for tobacco 

cartel in 2010 
 Brazil:  Imposed a record-breaking fine of $1.7 billion in the “Gases Cartel” in 2010 
 India:  DOJ and FTC signed MOU with Indian competition authorities in Sept. 2012 

 



International Antitrust and Competition Enforcement:  
In-Depth on China 
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 Strategic considerations about China’s antitrust regime 
 It is young and features multiple Chinese agencies 
 Anti-Monopoly Law implemented in 2008 
 MOFCOM (merger); NDRC (pricing allegations); SAIC (nonpricing  

allegations) 
 Its timing can be slower than other jurisdictions 
 3-phase review system rather than U.S./E.U.’s 2-phase system 
 Delays between merger filings and acceptance for review 

 Critics contend that it is not only about antitrust but protects Chinese state-owned entities 
and promotes industrial policy 
 Recent geopolitical tensions, notably the U.S. indictment of five People’s Liberation Army 

officers for alleged cyber-espionage, may affect China’s merger clearance review, especially 
for high-profile U.S. companies or those in sensitive industries 
 There is now some coordination with China, including a cooperation agreement among U.S. 

and Chinese antitrust agencies that facilitates the exchange of views (but not confidential 
information) – although significant differences in approach still remain 



International Antitrust and Competition Enforcement:  
In-Depth on China (cont.) 
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 Recent merger/JV investigations in China have departed from other jurisdictions 
 Western Digital/Hitachi (2012) 
 More than 11 jurisdictions collaborated with FTC to investigate merger 
 FTC and DG Comp required divestment of certain hard disk drive manufacturing operations 
 China additionally required parties to remain separate competing entities for at least 2 years 

 Google/Motorola Mobility (2012) 
 U.S./E.U. cleared without conditions 
 China required Google to continue free and open-source licensing of Android 

 Glencore/Xstrata (2013) 
 U.S. cleared without conditions; E.U. cleared with minor conditions 
 China required Glencore to supply the Chinese market for 8 years with a minimum level of 

copper, in part at regulated prices, and to sell a large copper mine in Peru, which a 
Chinese consortium purchased 

 China imposed conditions despite combined market share of less than 20% 
 P3 Shipping Alliance (MSC/Maersk/CGA CGM) (2014) 
 U.S./E.U. cleared the joint venture without conditions, but China blocked it 
 Parties would have integrated certain operations for efficiency but kept pricing independent 
 MOFCOM ruling did not explain why P3’s proposed firewalls were inadequate; industry and 

press speculation that China acted to protect less-efficient domestic shipping companies 


	CLE Credit Available
	Presenters
	Agenda
	Key U.S. Enforcement Priorities
	Key U.S. Enforcement Priorities:  FTC
	Key U.S. Enforcement Priorities: DOJ Antitrust Division
	Merger Enforcement Developments 
	Merger Guidelines
	Merger Reviews and Consolidating Industries
	Merger Reviews and Consolidating Industries (cont.)
	Addressing Antitrust Risk in Mergers:  The Transaction Rationale
	Addressing Antitrust Risk in Mergers:  Drafting Documents
	Addressing Antitrust Risk in Mergers: Risk Allocation Clauses
	U.S. Criminal Enforcement:  Overview
	Current Trends in U.S. Criminal Enforcement
	Recent DOJ Criminal Cartel Prosecutions
	Recent DOJ Criminal Cartel Prosecutions (cont.)
	ANTITRUST COMPLIANCE – Always Important – More Important Now
	DOJ Corporate Leniency Program
	International Cooperation:  Mergers and Conduct
	International Antitrust and Competition Enforcement: �In-Depth on China
	International Antitrust and Competition Enforcement: �In-Depth on China (cont.)

