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from the Section Chair

Antitrust and Due Process
“But how can I be under arrest? And how come it’s like
this?” “Now you’re starting again,” said the policeman, 
dipping a piece of buttered bread in the honeypot. 
“We don’t answer questions like that.” 

—FRANZ KAFKA, THE TRIAL

“I guess the only time most people think about injustice is
when it happens to them.” 

—CHARLES BUKOWSKI, HAM ON RYE

Dear Colleagues,

THIS ISSUE OF ANTITRUST

is devoted to trying cartel
cases. Most of the trials
addressed in these pages have
taken place in U.S. courts,

which follow well-established procedural
rules that provide extensive discovery
rights prior to trial and ensure that parties
have the ability at trial to confront and cross-examine adverse
witnesses. In addition, the party bringing the claims, whether
it is the government or a private civil plaintiff, must convince
a neutral decision maker—either a judge or jury—that a car-
tel existed and that the defendants participated in it. 
The mixed outcomes of recent cartel trials underscore the

importance of these procedural guarantees of fairness; with-
out them, it would be much harder for a defendant to defeat
the claims. But while it may be easy for U.S. antitrust lawyers
to take due process rights like these for granted, it is impor-
tant to recognize that they are not universally available in
competition enforcement proceedings around the world.1

One illustrative example came to light in news reports
published last summer. According to reported accounts, in-
house counsel for more than two dozen major companies
attended a meeting with competition enforcers in one of the
world’s most important economies.2 According to sources
quoted in the articles, the enforcers pressured the group for
antitrust “confessions” and “self-criticisms” and warned of
enhanced penalties if they hired outside counsel. After initial
reports of the meeting began to circulate, some of the report-
ed participants gave conflicting accounts—or said that they
were not there—and the government’s news agency disput-
ed that the enforcers had overstepped any bounds.3

Whether or not the story was accurate, it highlights a very
important—and growing—problem confronting business-
es, consumers, and legal professionals all over the world: how
to cope with substantive and procedural differences among
countries that are increasingly engaged in competition
enforcement against global business conduct. In other words,
how can we ensure that the many antitrust enforcement
institutions around the world operate with appropriate safe-
guards to assure fairness and objectivity?
As the world gets “flatter,” companies increasingly engage

in business conduct that crosses national boundaries. At the
same time, nations around the world are demonstrating an
ever-growing interest in applying their own laws to that con-
duct, at least to the extent that the conduct has effects with-
in their borders. Today, there are over 125 agencies in over
100 countries that enforce competition laws.4 Many of these
competition regimes initially focused their efforts on cross-
border merger reviews. Now, however, their operational char-
ters are rapidly expanding into international cartel enforce-
ment (both criminal and civil), monopolization and abuse of
dominance, and non-cartel joint conduct—all of which can
potentially reach firms and people based in other countries. 
Penalties for competition infractions have also increased

dramatically.5 For example, before 1990, the highest Euro pean
fines for a single cartel totaled 60 million ECU6 for 23 petro-
chemical producers involved in price fixing in the plastic
industry. Since 2006, however, cartel fines have skyrocketed
to more than €1 billion per year, and in some years have
topped €3 billion.7 Several individual cartels have been
assessed fines in excess of more than €1 billion. Jurisdictions
outside the U.S. and EU are following the upward trend in
penalties for competition violations, with India assessing a
$1.1 billion fine in 2012 against a cement cartel (albeit a
domestic one), and Brazil, Japan, Korea, South Africa, Taiwan,
and Turkey each assessing fines in excess of $100 million on
individual cartels in 2013, most of which set new records.8

Similarly, in recent years significant civil penalties for abuse
of dominance and other non-cartel antitrust infringements
have been imposed on multinational companies.9 There has
also been an upward trend in the severity of criminal penal-
ties against individuals—including prison terms. In the U.S.,
for example, average prison sentences have climbed to more
than two years, and one executive was recently sentenced to
five years, both of which are new records.10

This global explosion of competition enforcement can be
viewed as a very positive development, at least to the extent
that it signifies a strong shared interest in protecting compe-
tition and consumers. But it also raises some critical compli-
cations—the most important of which is the significant
divergence in processes and standards being followed by
enforcers around the world, some of which raise serious con-
cerns about procedural fairness and due process. 
Recently, a survey of nearly 100 private practitioners was

conducted on transparency and due process procedures fol-
lowed in connection with antitrust investigations and enforce-
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ment proceedings conducted by 37 different agencies in 35
jurisdictions.11 The survey reveals significant divergences
among agencies and jurisdictions in the level of due process
that they afford to parties in antitrust proceedings. For exam-
ple, although nearly 60 percent of the respondents said that
they had the opportunity for regular meetings with the
enforcement agency staff during the investigation, 55 per-
cent stated that the meetings were either untimely or not
meaningful, or both.12 Sixty-eight percent of the respondents
reported that during the investigation, the enforcers did not
disclose their theory of economic harm or the data used to
support it.13 A plurality of the respondents (41%) responded
they were not given a meaningful opportunity to challenge the
evidence against them or to cross-examine witnesses during
the agency process.14

The due process differences observed among jurisdictions
arise at least in part from distinct cultural, legal, political, and
judicial norms that influence the characteristics of each coun-
try’s competition laws and enforcement mechanisms. In addi-
tion, some countries are new to competition enforcement
and lack the technical expertise and institutional knowledge
possessed by mature jurisdictions. Moreover, there may be
some jurisdictions in which competition law is (at least some-
times) invoked as a means to pursue other goals—such as pro-
tecting domestic industries, pursuing national industrial poli-
cies, or advancing perceived national security interests.
There will never be agreement among sovereign nations on

a single institutional design or set of procedures that represents
the “right” system to assure the fair enforcement of competi-
tion laws.15 However, much can be done by the internation-
al antitrust community to share ideas and best practices with
the goal of converging on basic principles to guide enforcement
processes around the world. That convergence would obvi-
ously promote the due process interests of the companies and
business people who are potential targets of particular enforce-
ment efforts. But there are other interests at stake, too. It is
important to protect the fairness of competition enforcement
systems in the eyes of third parties—including consumers
and competitors—whose faith in the integrity of the systems
is essential to their effective operation. In addition, employ-
ing fair processes should help ensure less arbitrary and more
reliable outcomes of the enforcement process—again, benefit-
ing both consumers and the competitive process. 
So what are the potential topics to address in a global

conversation about norms for antitrust due process? To start
with, here are some initial suggestions:
� Opportunity for a meaningful hearing by the decision
maker before enforcement action is taken.

� Actual and perceived neutrality of the merits decision
maker. 

� Transparency of (1) the legal standards that apply to the
conduct in question; and (2) the theory of how those legal
standards apply in particular cases—both when enforce-
ment is being weighed and when investigations are closed
with no action taken.
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� Party access to evidence collected in connection with an
enforcement action.

� Party ability to challenge and test evidence, including
questioning of adverse witnesses.

� Protection of parties’ and third parties’ confidential infor-
mation from unauthorized disclosure.

� Ability to challenge enforcement outcome before an inde-
pendent judicial or administrative body.
How do we reach a global consensus on norms like these?

Unfortunately, there is no simple answer.16 Fortunately, how-
ever, there are multilateral international organizations that
have already devoted significant attention to the issues of
due process and procedural fairness. In 2010 and 2011, the
OECD Competition Committee’s Working Party No. 3 held
a series of closely followed discussions on Procedural Fairness
and Transparency.17 In addition, the International Competi -
tion Network is now in the midst of an initiative devoted to
the topic, co-chaired by the FTC and the European Commis -
sion. This initiative will be the focus of an all-day joint work-
shop to be held at the FTC on the Tuesday prior to the start
of the ABA Antitrust Section’s 2014 Spring Meeting. These
multilateral efforts have already advanced an important glob-
al dialogue, and they need to continue. 
For its part, the Antitrust Section is determined to spot-

light the issue of antitrust and due process as a key focus area.
As a start, the Section’s International Task Force commenced
work this year on a thorough analysis of all of the prior work
that has been done to date in this area, with the goal of
assessing whether it will be feasible for the Section to devel-
op and recommend its own set of best practices. In addition,
the Chair’s Showcase program at the 2014 Spring Meeting
will be dedicated in its entirety to exploring the issue of
antitrust and due process.18

This is not a simple problem, and it will not be solved with
a simple stroke. But as professionals and highly interested par-
ticipants in a global web of increasingly active competition
enforcement, we have a responsibility to address it with all of
the skill and energy we can muster.�

Best regards,

Christopher B. Hockett
Chair, Section of Antitrust Law 2013–2014
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