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Editor’s Note
Since publication of the rst edition of Regulation of Foreign
Banks and Aliates in the United States more than twenty years
ago, this treatise has become the denitive guide for how foreign
banks and their aliates are regulated in the United States, in
the eyes of most foreign banks and leading bank regulatory
lawyers and scholars. As with prior editions, this new edition
does not attempt to survey the entire eld of U.S. nancial
regulation. Instead, it focuses on the areas of U.S. nancial
regulation that are most important to foreign banks and their afliates and to U.S. banks operating internationally.
With the passage of the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, the U.S. framework for regulating foreign banks is in the process of being fundamentally altered.
The Dodd-Frank Act is making the most signicant changes to
the U.S. nancial regulatory framework since the 1930s. The editors of this new edition published a companion booklet summarizing these changes as a bridge between the 5th and 6th editions of
this treatise. See Randall Guynn, Mark Plotkin & Ralph Reisner,
U.S. Regulation of Foreign and Domestic Banks: A Users Guide to
Regulatory Reform under Dodd-Frank (West, 2010-2011).
This new edition of the treatise has been reorganized to reect
the changes that have been made by the Dodd-Frank Act and its
implementing regulations, and to anticipate those that will be
made in the future. We have also reordered the chapters to reect
a more logical presentation in light of the new regulatory
framework. Each chapter is still written by one or more widely
recognized experts in the eld and designed to be read on a
standalone basis. But we have edited the chapters so that they
also form part of a more coherent whole, use more consistent
terminology and avoid unnecessary duplication. We have also
included a glossary of terms that are used throughout the
chapters and will be an easy reference for readers.
The rst three chapters focus on U.S. national banking regulation—that is, banking laws enacted by the U.S. Congress and
regulations issued by the Federal Reserve and other national
bank regulatory agencies. Chapter 1 discusses how a foreign
bank and its aliates may commence or expand banking and
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U.S. Reg. Foreign Banks & Affiliates

other nancial operations in the United States, and how those
operations will be supervised. Chapter 2 addresses the current
and anticipated changes in applicable capital and liquidity
requirements. Chapter 3 describes the reserve requirements applicable to deposits at U.S. branches and agencies of foreign
banks.
Of course, the U.S. has a federal structure of government,
with the states exercising general regulatory authority and the
national government exercising the more limited powers described
in the federal Constitution. Thus, Chapter 4 focuses on the very
important and complex topic of the regulation of foreign banks
and their aliates by the various states that comprise the United
States of America.
Chapter 5 returns to national banking regulation, discussing
national limits on transactions between foreign banks and their
aliates. Chapter 6 explains the opportunities, limitations and
regulation of the acquisition by foreign banks of controlling or
non-controlling interests in U.S. bank and thrift institutions.
Chapter 7 then turns to U.S. securities regulation, describing
how the issuance and listing of securities by foreign banks and
their aliates is regulated by U.S. securities laws. Like their
U.S. counterparts, foreign banks enjoy certain exemptions from
the U.S. securities laws that are not available to unregulated
issuers.
Under the Dodd-Frank Act, the Federal Deposit Insurance
Corporation will have an expanded role to play in the new regulatory framework. Chapter 8 discusses the FDIC’s regulation of the
FDIC-insured U.S. branches and agencies of foreign banks.
Chapters 9 and 10 discuss the U.S. federal limitations on the
nonbanking activities and investments of foreign banks. For the
most part, the U.S. only regulates the nonbanking activities and
investments of foreign banks and their aliates in the United
States. Foreign banks generally remain free to do whatever they
want outside the United States, although the Volcker Rule appears to upset this traditional balance with a more aggressive
extraterritorial application.
Foreign banks are more restricted in the nonbanking activities in which they are permitted to engage in the United States
unless they have successfully elected to be treated as nancial
holding companies. Chapter 9 describes the restrictions on
iv
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nonbanking activities and investments of foreign banks that are
not nancial holding companies. Chapter 10 describes the
expanded U.S. powers of foreign banks that have elected to be
nancial holding companies.
Many foreign banks have U.S. broker-dealer aliates. The
U.S. imposes severe restrictions on the U.S. securities activities
of U.S. banks and the U.S. branches and agencies of foreign
banks. Thus, if a foreign bank wants to engage in underwriting,
dealing or other securities activities in the U.S. or involving U.S.
companies or investors, it generally must establish a separate
U.S. broker-dealer aliate to do so. Chapter 11 discusses the
U.S. regulation of such broker-dealer aliates.
Chapter 12 discusses U.S. anti-money laundering and economic sanctions laws and regulations. Failure to comply with
these complex and highly political laws and regulations has been
at the heart of most of the enforcement actions brought against
foreign banks in recent years.
Chapter 13 discusses selected tax issues that arise out of the
operation of U.S. branches and agencies.
Chapter 14 completes the volume with a discussion of the
international activities of U.S. banking organizations. Although
this chapter is more directly relevant to U.S. banks than foreign
banks, it is important to include since this is the avenue through
which U.S. banking organizations can compete more eectively
with foreign banks in their home markets. Although U.S. banking laws and regulations generally apply worldwide to U.S. banking organizations, these laws and regulations include important
exemptions designed to allow U.S. banking organizations to
engage in certain activities outside the United States that are
not permitted in the United States. Chapter 14 describes those
exemptions.
This edition omits two important chapters that the editors
expect to include in the 7th edition of the treatise. One will deal
with the new regulation of over-the-counter derivatives transactions contained in Title VII of the Dodd-Frank Act. The regulations implementing Title VII were not suciently developed by
the time the 6th edition was being completed, so the chapter on
derivatives had to be postponed until the next edition. The other
missing chapter is a chapter on the U.S. supervision of foreign
banks. This has become a hot topic in recent years, as foreign
banks and their aliates have faced numerous formal and
v
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informal enforcement actions related to compliance with U.S.
anti-money laundering and economic sanctions laws and failure
to comply with one or more of the conditions to retain nancial
holding company status.
One of the prime issues confronting the editors has always
been what aspects of foreign bank operations should be the focus
of a particular edition. The choices made have to a signicant
extent, reected topics that are either developmental in nature or
where the subject matter is characterized by a complexity or
some degree of ambiguity so as to justify focused analysis.
Indeed, the events of the past three years have certainly called
for the reection and analysis that has been the hallmark of the
purpose of this treatise. Certainly, market realities since 2008
have forced banks and other nancial institutions to signicantly
alter their business models. This means that some activities such
as securitization, which occupied a chapter in a prior edition, is
no longer of the same importance and for that reason, we have
not included a chapter on securitization in this new edition. But
far more important than the changes associated with the operation of nancial markets, the banking sector, both domestic and
foreign, has been profoundly altered by the enactment of the
Dodd-Frank Act. As noted above, this legislation represents the
most profound change in bank regulatory law in the past seventyve years. The challenge for the editors has not only been the organization of the 6th edition to reect the fundamental changes
ushered in by the legislation in its core form, but to do so where
implementation of key provisions is dependent on administrative
action. A further complication is that such regulatory implementation has in some cases, been delayed and in any event, was
scheduled to be accomplished over an unusually protracted period of time.
We have tried to strike the right balance in this new edition.
But like U.S. nancial regulation in general, this treatise will
always be a work in progress and the right balance will continue
to be adjusted in future editions in light of changes in the U.S.
regulatory landscape.
This volume, as all prior ones in this series, is a project of the
Center for Transnational Legal Studies. The Center, established
in 1989, is engaged exclusively in pro bono activities dedicated to
the study, analysis, and dissemination of topics pertaining to
international nance and banking. The editors are grateful to the
vi
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directors* of the Center for their support of this project.
Finally, the editors would like to acknowledge Michael
Gruson’s invaluable contributions to this treatise. From the
treatise’s inception in 1989 to his untimely death in December
2005, Mr. Gruson served as one of the two founding co-editors.
Both the original edition as well as those that followed, beneted
greatly from Mr. Gruson’s extensive knowledge, experience and
insights in the eld of banking regulation. In addition to his
contributions as co-editor, he was the author or co-author of
numerous chapters in the earlier editions of the treatise. Without
his leadership and scholarship, this treatise would not have been
possible.
Randall Guynn
Mark Plotkin
Ralph Reisner
Editors of the 6th Edition
* The board members of the Center currently include:
Lee Buchheit, Esq. Cleary, Gottlieb, Steen & Hamilton, New York;
Guillermo Cabanellas, Esq.Cabanellas, Etchbame & Kelly Buenos Aires, Argentina;
Amb. Emilio J. Cardenas, Buenos Aires, Argentina;
Gary Kalbaugh, Esq. WestLB AG, New York;
Antonio Mendes, Esq. Pinheiro Neto & Cio. San Paolo, Brazil;
Ernest Patrikis, Esq. White & Case, New York;
Achilles Perry, Esq. Canadian Imperial Bank of Commerce, New York;
Prof. Ralph Reisner, Del Mar, California;
Marcus Wendehog, Esq. DNB Bank ASA, New York
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Chapter 6
Foreign Bank Acquisitions of U.S.
Banks and Thrifts*
Luigi L. De Ghenghi** John L. Douglas*** Randall D.
Guynn† William L. Taylor‡
§ 6:1
§ 6:2

§ 6:3

Introduction
Legal framework
[1] U.S. Depository Institution System
[a] Federal Depository Institutions
[b] State Depository Institutions
[c] Holding Company Regulation
[2] Interstate Acquisitions and Branching
[3] Restrictions on Foreign Ownership
[a] General
[b] Foreign Government-Controlled Organizations
[c] National Security Review
[4] Hart-Scott-Rodino Act
Structuring the acquisition
[1] Stock Purchases
[a] Newly Issued Stock of Target
[b] Subsidiary Stock from Holding Company Parent
[c] Open-Market Purchases
[d] Tender Oers
[2] Mergers

*The authors thank Cristina Fong for her invaluable assistance in the
research and preparation of this chapter and express their gratitude to Priya
Bindra, Elliot de Carvalho, Sarah R. Goetz, Lena V. Kiely, Eric D. Martin,
Jeanine P. McGuinness, Jonathan Mincer, Andrew Nash, Amir Nezar, Stephen
M. Pepper, Brian Wolfe, and Alexander Young-Anglim whose eorts in
contributing to this chapter were invaluable. Unless otherwise noted, this
chapter reects legislative and regulatory developments as of September 1,
2011.
**Partner, Davis Polk & Wardwell LLP.
***Partner, Davis Polk & Wardwell LLP.
†Partner, Davis Polk & Wardwell LLP.
‡Partner, Davis Polk & Wardwell LLP.
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[4] Deal Protection
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[b] Break-up Fees
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[6] Noncontrolling Minority Investments
[a] Noncontrolling Investments Not Requiring
Regulatory Approval
[b] Noncontrolling Investments Requiring Regulatory
Approval
[7] Failed Bank Acquisitions
[a] Overview
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[c] Assisted Transaction Structures
[d] Bidding Process
[e] The FDIC Statement of Policy
Bank and thrift regulatory approvals
[1] Bank Holding Company Act
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[3] Change in Bank Control Act
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Application procedures
[1] Bank Holding Company Act
[2] Bank Merger Act
[3] Change in Bank Control Act
[4] Home Owners' Loan Act
Factors considered in applications (Bank Holding Company
Act, § 3)
[1] Financial Resources
[a] Capital
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[2] Comprehensive Consolidated Supervision
[3] Adequate Assurances
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[f]

§ 6:7

§ 6:8
§ 6:9

Identifying the Relevant Competitors
[i] Commercial Banks
[ii] Thrifts
[iii] Nondepository Institutions and Credit Unions
[g] Measuring the Change in Market Concentration
[h] Additional Factors
[i] Failing Company Defense
[j] Divestiture
[7] Anti-Money-Laundering
[8] Interstate Acquisitions
[9] Financial Stability
Factors considered in other applications
[1] Bank Holding Company Act, § 4
[2] Bank Merger Act
[3] Change in Bank Control Act
[4] Home Owners' Loan Act
Consequences of ownership of a U.S. bank or thrift
Conclusion

KeyCiteL: Cases and other legal materials listed in KeyCite Scope can be
researched through the KeyCite service on WestlawL. Use KeyCite to check
citations for form, parallel references, prior and later history, and comprehensive citator information, including citations to other decisions and secondary
materials.

§ 6:1 Introduction
This chapter discusses the principal federal laws, and certain
other legal considerations, involved in the acquisition of an
insured U.S. bank or thrift (depository institution) by a foreign
bank or its parent (foreign acquirer).1 We rst introduce the
federal laws governing U.S. depository institutions and the
acquisition of a U.S. depository institution by a foreign bank or
its parent. We then summarize a foreign acquirer's options for
structuring a U.S. acquisition and briey address certain state
[Section 6:1]
1

We use the term “thrift” in this chapter to refer to any savings association, savings and loan association, savings bank, or similar institution. This
chapter does not address considerations involved in the acquisition of nondepository trust companies or depository institutions, the deposits of which are not
insured by the Federal Deposit Insurance Corporation (FDIC). This chapter also
does not address federal and state income tax considerations that may be relevant to the acquisition of an insured U.S. bank or thrift by a foreign acquirer.
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corporate law and other requirements under the federal and state
securities laws that aect such an acquisition. This includes a
discussion of noncontrolling investments and acquisitions of failed
depository institutions. We then describe the federal bank or
thrift regulatory approvals that would be required under each option, and the factors that must be considered by the relevant
regulatory authorities in reviewing the proposed acquisition.
Any transaction discussed in this chapter that involves the
prior approval of one or more regulatory agencies is likely to
require a substantial amount of time to complete. A three-to-six
month timetable would not be unusual, and recently, approvals
have often taken longer. This delay arises in part because of
special considerations applicable to foreign acquirers, but also
because of the diculties faced by all acquirers in navigating
through the multiple application procedures devised by the several regulatory agencies involved. Early and regular liaison with
the stas of these agencies is essential to reduce to the greatest
extent possible the inevitable delays and diculties.
§ 6:2 Legal framework
[1] U.S. Depository Institution System
Throughout this chapter, we have assumed that most foreign
banks seeking (or with a parent seeking) to acquire a U.S. bank
or thrift will already have a branch, agency, or commercial lending company in the United States. We refer to such a foreign
bank as a foreign bank with a U.S. commercial banking presence.
Under the International Banking Act of 1978 (IBA),2 a foreign
bank with a U.S. commercial banking presence, and any of its
parent companies, is subject to many of the laws that regulate
the activities of U.S. bank holding companies, including the
principal provisions of the Bank Holding Company Act of 1956
(BHC Act).3 The BHC Act, among other things, governs interstate acquisitions by bank holding companies and imposes restrictions on their nonbanking activities and investments. As a result
[Section 6:2]
2
International Banking Act of 1978, Pub. L. No. 95-369, codied at 12
U.S.C.A. §§ 3101 et seq.
3
IBA, Pub. L. No. 95-369, § 8(a); 12 U.S.C.A. § 3106(a). The IBA does not
subject a foreign bank that has only a representative oce in the United States,
or any of its parents, to the provisions of the BHC Act. IBA, Pub. L. No. 95-369,
§ 8(a); 12 U.S.C.A. § 3106(a). We have therefore included foreign banks whose
sole direct presence in the United States is a representative oce in the category of foreign banks with no U.S. commercial banking presence.
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of a long-standing federal policy that seeks to separate commerce
from banking, the activities and investments of bank holding
companies are generally limited to controlling banks and engaging in, or controlling companies engaged in, activities that are
“closely related to banking.” Well-capitalized and well-managed
bank holding companies that have elected to be treated as
“nancial holding companies,” however, are permitted to engage
in an expanded range of nonbanking activities—that is, any
activities that are “nancial in nature,” as well as any activities
that are “incidental” or “complementary” to such nancial
activities.4 Even if foreign acquirers can qualify as nancial holding companies, however, many of them would nd that the range
of activities and investments that they would be permitted to
engage in and make in the U.S. is more limited than those
permitted by their home countries.5
From the perspective of a foreign bank or its parent, the
patchwork of overlapping state and federal laws applicable to
U.S. banks and thrifts—known as the “dual banking system”—
may appear less than rational. It is best understood as an
imperfect compromise between state and federal control over
U.S. banking institutions. Until the U.S. Civil War in the 1860s,
banks could generally be chartered only by the states and were
regulated almost solely by the states. During the Civil War,
national banks were widely chartered for the rst time (principally to establish a uniform national currency in the absence of a
central bank), thus beginning the coexistence of state-chartered
banks (and state regulation) and national banks (and federal
regulation). The system of regulation in the United States as it
now exists arose from this dual banking system and continues to
permit the organizers of a depository institution in the United
States to license the depository institution under either state or
federal law.
[a] Federal Depository Institutions
Historically, there had been two federal bank regulators that
chartered federal depository institutions: the Oce of the
4
The BHC Act was amended to authorize this special category of bank
holding companies to engage in an expanded range of nonbanking activities by
the Gramm-Leach-Bliley Act of 1999, Pub. L. No. 106-102 (GLBA). The GLBA
did not amend the BHC Act’s provisions relating to acquisitions of banks by domestic and foreign companies.
5
A complete analysis of the nonbanking activities in which U.S. bank
holding companies may engage is beyond the scope of this chapter. For a further discussion, see §§ 9:1 et seq. and 10:1 et seq.

283

§ 6:2

U.S. Reg. Foreign Banks & Affiliates

Comptroller of the Currency (OCC) that chartered national banks6
and the Oce of Thrift Supervision (OTS) that chartered federal
thrifts or savings associations.7 Both agencies were divisions of
the U.S. Department of the Treasury. The OCC and OTS were
the primary regulators and generally responsible for conducting
bank examinations, initiating supervisory and enforcement actions, and evaluating and approving branch, change of control,
merger, and other applications for national banks and federal
thrifts, respectively.
While the OCC continues to act in these capacities, pursuant to
the Dodd-Frank Wall Street Reform and Consumer Protection
Act (Dodd-Frank Act), the OTS has been abolished. 8 The
Dodd-Frank Act maintains the federal thrift charter as a separate form of charter from that of national banks. However, since
it eliminates the most important regulatory advantages of the
charter, it is likely that most thrift charter holders will convert
into bank charters to avoid certain asset restrictions applicable
to thrifts. It is unlikely that the OCC will grant any federal thrift
charters in the future.
On July 21, 2011, the OTS's supervisory powers were transferred to the other three federal bank regulators: the OCC, the
Federal Deposit Insurance Corporation (FDIC), and the Board of
Governors of the Federal Reserve System (Board), and its
rulemaking powers were transferred to the OCC and the Board.9
The OCC now has supervisory and rulemaking authority over
federal thrifts.10 As a result, the OCC evaluates certain change of
control, merger, and other applications relating to federal thrifts,
and as of July 21, 2011, the OCC applies the OTS's change in
control regulations and other regulatory interpretations and guidance that were in place prior to July 21, 2011, when evaluating
such transactions.11 The OCC may issue regulations or other
guidance that amends or modies such OTS regulations or guid6

National Bank Act § 2, 12 U.S.C.A. § 26.
Financial Institutions Reform, Recovery, and Enforcement Act of 1989,
Pub. L. No. 101-73, § 301, 12 U.S.C.A. § 1464.
8
Dodd-Frank Act, Pub. L. No. 111-203, § 313 (2010).
9
Dodd-Frank Act, Pub. L. No. 111-203, § 312 (2010).
10
Dodd-Frank Act, Pub. L. No. 111-203, § 312 (2010). The Dodd-Frank Act
also granted the OCC rulemaking authority over insured state-chartered thrifts.
11
The OCC has issued an interim nal rule that went into eect July 21,
2011, publishing OTS regulations that the OCC will enforce starting July 21,
2011, with their new OCC codication scheme. OCC, Oce of Thrift Supervision Integration Pursuant to the Dodd-Frank Wall Street Reform and Consumer
Protection Act, 76 Fed. Reg. 48,950 (Aug. 9, 2011). In addition to OTS regula7
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ance in the future.12
In addition to being supervised by the OCC as their primary
regulator, national banks and federal thrifts are also regulated
by the FDIC. In the aftermath of the bank failures during the
Great Depression, Congress created federal deposit insurance,
which is administered by the FDIC. As a matter of federal law,
federal deposit insurance is compulsory for national banks and
federally chartered thrifts, as well as state-chartered banks that
are members of the Federal Reserve System.13 This, as well as
the practical advantages of federal deposit insurance in attracting customers, has ensured that virtually all U.S. banks and
thrifts are federally insured and subject to an additional layer of
federal oversight by the FDIC.
National banks are also required to be members of the Federal
Reserve System by law and therefore are subject to a third layer
of overlapping jurisdiction, to a limited extent, by the Board.14
[b] State Depository Institutions
Since most state-chartered banks and thrifts are now federally
insured, they are subject to the FDIC's regulatory authority.15
Most sizeable state-chartered banks are members of the Federal
Reserve System and therefore are also subject to the examination
authority of the Board.16 State-chartered insured thrifts were also
historically subject to the examination authority of the OTS.17
Pursuant to the Dodd-Frank Act, the OTS's examination authortions, pursuant to Section 316 of the Dodd-Frank Act, existing OTS orders,
resolutions, determinations, interpretative rules, guidelines, and other advisory
materials will continue in eect, until modied or superseded by the Federal
Reserve, OCC, or FDIC, as appropriate. Dodd-Frank Act, Pub. L. No. 111-203,
§ 316(b) (2010).
12
The OCC's interim nal rule states, “[After July 21, 2011], the OCC will
consider more comprehensive substantive amendments, as necessary, to the
[adopted] OTS regulations.” OCC, Oce of Thrift Supervision Integration Pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection Act, 76
Fed. Reg. 48,950, 48,951 (Aug. 9, 2011).
13
See 12 U.S.C.A. § 222 (national banks), 12 C.F.R. § 152.1(b)(3)(i) (federal
thrifts); Application of the Board of Governors of the Federal Reserve System
for Membership in the Federal Reserve System, § 1 (state-chartered member
banks). In addition, many state banking laws require that state-chartered
banks and thrifts have federal deposit insurance. See, e.g., N.Y. Banking Law
§ 32(1)(a); Fla. Stat. ch. 658.38.
14
See, e.g., 12 U.S.C.A. §§ 248, 1817(a).
15
See 12 U.S.C.A. § 1817(a).
16
12 U.S.C.A. § 248.
17
12 U.S.C.A. § 1463.
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ity of state-chartered insured thrifts was transferred to the FDIC
on July 21, 2011.18 As a result, the FDIC evaluates certain change
of control, merger, and other applications relating to statechartered insured thrifts, and as of July 21, 2011, the FDIC applies the OTS's change in control regulations and other regulatory interpretations and guidance that were in place prior to July
21, 2011, when evaluating such transactions.19 The FDIC may
also issue regulations or other guidance that amends or modies
OTS regulations or guidance in the future.20
Because state-chartered banks and thrifts are regulated by the
laws of the state in which they are chartered as well, all insured
state-chartered banks and thrifts are subject to the regulatory
oversight of at least two supervisory authorities, if not more.21
Accordingly, transactions resulting in a change of control of an
insured state-chartered thrift may also need to be evaluated or
18

Dodd-Frank Act, Pub. L. No. 111-203, § 312 (2010). Although none of the
OTS's rulemaking powers were transferred to the FDIC under the Dodd-Frank
Act, the Dodd-Frank Act amended Section 3 of the Federal Deposit Insurance
Act (FDI Act), 12 U.S.C.A. § 1813, to designate the FDIC as the “appropriate
Federal banking agency” for insured state-chartered thrifts. Dodd-Frank Act,
Pub. L. No. 111-203, § 312(c)(1) (2010). As a result, the FDIC is authorized to issue regulations applicable to insured state-chartered thrifts pursuant to its
authority as the “appropriate Federal banking agency” for insured statechartered thrifts under the FDI Act and other existing laws. See also FDIC,
Transfer and Redesignation of Certain Regulations Involving State Savings
Associations Pursuant to the Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, 76 Fed. Reg. 47,652 (Aug. 5, 2011).
19
On August 5, 2011, the FDIC issued an interim nal rule that went into
eect on July 22, 2011, publishing OTS regulations relating to insured statechartered thrifts that the FDIC will enforce with their new FDIC codication
scheme. FDIC, Transfer and Redesignation of Certain Regulations Involving
State Savings Associations Pursuant to the Dodd-Frank Wall Street Reform
and Consumer Protection Act of 2010, 76 Fed. Reg. 47,652 (Aug. 5, 2011).
20
The FDIC noted that “[n]o changes are being made at this time to the
substantive content of the transferred regulations . . . . FDIC sta will evaluate the transferred OTS rules and may later recommend . . . amending them,
or rescinding them, as appropriate.” FDIC, Transfer and Redesignation of
Certain Regulations Involving State Savings Associations Pursuant to the
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, 76 Fed.
Reg. 47,652, 47,653 (Aug. 5, 2011).
21
Many state-chartered banks are subject to the regulatory oversight of
three supervisory authorities. For instance, all state-chartered insured banks,
regardless of whether they are members of the Federal Reserve System, and all
insured thrifts, are subject to monetary reserve requirements as “depository
institutions” within the meaning of the Depository Institutions Deregulation
and Monetary Control Act of 1980, Pub. L. No. 96-221, 12 U.S.C.A. § 461.
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approved by the relevant state banking regulator.22
[c] Holding Company Regulation
In many cases, a foreign acquirer will acquire a U.S. bank or
thrift through acquisition of a holding company since most
medium-sized and virtually all larger banks and thrifts are owned
by holding companies. As a result, it is likely that the federal and
state laws governing bank and thrift holding companies, which
overlap with the general system of depository institution regulation, will be applicable. Although bank and thrift holding
companies, like state-chartered banks, are regulated under both
state and federal law, we will primarily discuss the BHC Act, the
Home Owners' Loan Act (HOLA),23 and other federal laws.24
The BHC Act denes a bank holding company as a “company”
that “control[s]” a bank or “control[s]” a company that itself
controls a bank.25 The Board determines “control” on the basis of
a series of presumptions set forth in the BHC Act and in the
Board's regulations thereunder.26
Section 3 of the BHC Act prohibits a company from becoming a
bank holding company without the prior approval of the Board. A
company that the Board deems to be a bank holding company, either because of its control of or because of its controlling inuence over a U.S. bank or bank holding company, must register as
such, disclose its controlling shareholders and aliations, and
comply with periodic reporting and other regulatory
requirements.27
HOLA denes a savings and loan holding company as a
“company” that “controls” a savings association (thrift) or
“controls” any other company that is a savings and loan (thrift)
22
Discussion and analysis of such state regulatory requirements are beyond
the scope of this chapter.
23
Home Owners' Loan Act of 1933, ch. 64, 73, Pub. L. No. 43, codied at 12
U.S.C.A. §§ 1461 et seq.
24
State law is an important element of any potential acquisition but is beyond the scope of this chapter.
25
12 U.S.C.A. § 1841. The BHC Act does not apply to ownership interests
in banks or bank holding companies held by natural persons, but does apply to
such interests held by any “corporation, partnership, business trust, association, or similar organization,” and certain other trusts. 12 U.S.C.A. § 1841(b). A
group of natural persons may under certain circumstances constitute an entity
encompassed within the denition of company for BHC Act purposes.
26
See § 6:3[6].
27
See 12 U.S.C.A. § 1844.
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holding company.28 Historically, thrift holding companies had
been regulated by the OTS.29 Pursuant to the Dodd-Frank Act,
the OTS's supervisory and rulemaking authority over thrift holding companies was transferred to the Board on July 21, 2011,30
and the Board is now responsible for evaluating change of control
and merger applications relating to thrift holding companies. On
August 12, 2011, the Board issued an interim nal rule setting
forth the Board's regulations for thrift holding companies and
their nondepository subsidiaries that was published and became
eective on September 13, 2011 (the “Board Interim Final
Rule”).31 The Board Interim Final Rule eects the transition of
the thrift holding company regulations previously issued by the
OTS to the Board.32
The Board Interim Final Rule includes a new Board Regulation LL,33 which sets forth regulations generally governing thrift
holding companies. The provisions of Regulation LL that relate
to acquisition of control involving thrift holding companies closely
resemble the structure of the Board's regulations on the acquisition of control of banks and bank holding companies. In numerous instances, Regulation LL duplicates existing OTS regulations
governing thrift holding companies with only technical modications to account for the shift in supervisory responsibilities from
the OTS to the Board. In some cases, however, where the requirements or criteria found in existing OTS rules are substantively
the same as those found in the Board's rules, the Board conforms
the text and format used in Regulation LL to that of its
28

12 U.S.C.A. § 1467a(a)(1)(D). Like the BHC Act, HOLA does not apply to
ownership interests in thrifts or thrift holding companies held by natural
persons but does apply to such interests held by any “corporation, partnership,
trust, joint-stock company, or similar organization.” 12 U.S.C.A. § 1467a(a)(1)(C).
29
See Financial Institutions Reform, Recovery, and Enforcement Act of
1989, Pub. L. No. 101-73, § 301, 12 U.S.C.A. § 1464.
30
Dodd-Frank Act, Pub. L. No. 111-203, § 312 (2010).
31
Federal Reserve Board, Availability of Information, Public Observation of
Meetings, Procedure, Practice for Hearings, and Post-Employment Restrictions
for Senior Examiners; Savings and Loan Holding Companies, 76 Fed. Reg.
56,508 (Sept. 13, 2011).
32
The Board Interim Final Rule includes: (1) new Regulation LL, setting
forth regulations generally governing thrift holding companies; (2) new Regulation MM, setting forth regulations governing thrift holding companies in mutual
form; and (3) technical amendments to current Board regulations that are necessary to accommodate the transfer of supervisory authority over thrift holding
companies to the Board. Discussion of the Board Interim Final Rule in this
chapter focuses on Regulation LL, with particular emphasis on provisions relating to change of control.
33
12 C.F.R. Pt. 238.
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regulations. Unlike the Interim Final Rules adopted by the OCC
and FDIC, Regulation LL also incorporates several substantive
changes to existing OTS regulations, including regulations applicable to change in control transactions. These regulations will
be referred to throughout this chapter.
Section 10(e) of HOLA, as amended by the Dodd-Frank Act,
prohibits a company (other than a bank holding company or
certain other companies) from becoming a thrift holding company
without the prior approval of the Board.34 There is no express
exemption from this prior approval requirement for foreign banks
or the parents of foreign banks that are not bank holding
companies, even if they are subject to the BHC Act by virtue of
having a U.S. commercial banking presence. Therefore, in the
absence of regulatory relief from the Board, a foreign bank or the
parent of a foreign bank would be required to obtain the prior approval of the Board before acquiring control of a thrift or thrift
holding company, regardless of whether it otherwise has a U.S.
commercial banking presence.
A company that the Board deems to be a thrift holding
company, either because of its control of or because of its controlling inuence over a U.S. thrift or thrift holding company, must
register as such, disclose its controlling shareholders and aliations, and comply with periodic reporting and other regulatory
requirements.35
Various federal restrictions govern a bank or thrift holding
company's ability to engage directly or indirectly in nonbanking
activities.36 A foreign acquirer that is a bank holding company or
would be “treated as” a bank holding company for purposes of
Section 4 of the BHC Act would be exempt from the activities
restrictions in HOLA even if it acquires a thrift or thrift holding
company.37 A foreign bank or the parent of a foreign bank with a
U.S. commercial banking presence that meets the conditions for
34

See Dodd-Frank Act, Pub. L. No. 111-203, § 317 (2010); 12 U.S.C.A.
§ 1467a(e)(1)(B). See also 12 U.S.C.A. § 1467a(t) (bank holding companies are
not subject to Section 10 of HOLA).
35
See Dodd-Frank Act, Pub. L. No. 111-203, § 317 (2010); 12 U.S.C.A.
§ 1467a(b).
36
For a more complete discussion, see §§ 6:2[2] and 6:8, and §§ 9:1 et seq.
37
See Dodd-Frank Act, Pub. L. No. 111-203, § 317 (2010); 12 U.S.C.A.
§ 1467a(c)(8), which provides that the activities restrictions otherwise applicable
to a thrift holding company (other than an anti-evasion rule) do not apply to
“any company that is treated as a bank holding company” for purposes of Section
4 of the BHC Act. A foreign bank and any parent of a foreign bank with a U.S.
commercial banking presence is treated as a bank holding company for purposes
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a “qualifying foreign banking organization” can rely on certain
“QFBO exemptions” from these nonbanking activities restrictions
to continue to engage in certain largely oshore activities and
investments even after it acquires a U.S. bank. The OTS had effectively extended the QFBO exemptions by regulation to the
foreign parents of thrifts or thrift holding companies, and as of
September 1, 2011, these regulations continue to be eective.38
[2] Interstate Acquisitions and Branching
Historically, the ability of U.S. banks, thrifts, and their holding
companies to expand across state lines, either by branching,
merger, or acquisition, was limited by a combination of federal
and state law. As part of the compromise between state and
federal control of U.S. depository institutions, federal law generally left the states free to determine the limits of interstate
acquisitions and branching.39 Most signicantly for banks, Section
3(d) of the BHC Act, known as the Douglas Amendment,
prohibited the Board from approving any application by a bank
holding company to acquire, directly or indirectly, more than ve
percent of the voting stock, or all or substantially all of the assets, of a U.S. bank located outside of the state in which the bank
holding company's “principal subsidiary bank” was located, unless the target state's law expressly permitted such an
acquisition.40
The IBA subjected foreign banks with a U.S. commercial banking presence and any of their parent companies to limitations
similar to those imposed on domestic bank holding companies by
requiring such foreign banks and any of their parent companies
to elect a “home state” and then prohibiting interstate bank
acquisitions outside the home state unless the state of the target
expressly permitted such acquisitions.41 Thus, a foreign bank
with a U.S. commercial banking presence generally faced the
same limitations on out-of-state bank acquisitions as a U.S. bank
holding company located in its home state.
The restrictions on interstate bank acquisitions and branching
were substantially eroded with the passage of the Riegle-Neal
Interstate Banking and Branching Eciency Act of 1994 (the
of Section 4 under Section 8(a) of the International Banking Act of 1978, 12
U.S.C.A. § 3106(a).
38
See 12 C.F.R. § 238.51(b)(6)(i).
39
See 12 U.S.C.A. §§ 36, 1842(d), 3103(a) (1988).
40
12 U.S.C.A. § 1842(d) (1988).
41
12 U.S.C.A. § 3103(a)(5) (1988).
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Riegle-Neal Act), which contained a number of provisions
facilitating interstate banking and branching and thereby accelerated the trend toward nationwide banking consolidation.
First, the Riegle-Neal Act amended the Douglas Amendment to
allow the Board to approve the acquisition by a bank holding
company of a bank outside the holding company's home state
without regard as to whether the acquisition is prohibited under
state law. 42 The state in which the target bank is located,
however, may impose certain “minimum age requirements”—i.e.,
require that the target bank have been in existence for up to ve
years prior to the acquisition.43 In addition, the Board may not
approve an acquisition if the acquiring bank holding company
would thereby control more than 10% of the total amount of
deposits of insured depository institutions in the United States or
more than 30% of insured deposits in any one state.44 The 30%
concentration limit, however, does not apply to the initial entry
into a state by a bank or its aliates, and a state may establish
either higher or lower concentration limits to which the Board
will defer, so long as they are not discriminatory.45
The Dodd-Frank Act expands the 10% nationwide deposit cap
by prohibiting an interstate merger transaction if the resulting
insured depository institution, together with all of its insured depository institution aliates (including bank and thrift holding
companies), would control more than 10% of the total U.S.
insured deposits, subject to an exception where one or more
insured depository institutions is in default or in danger of default
or is receiving assistance from the FDIC under Section 13 of the
FDI Act.46 The Dodd-Frank Act also institutes a new liability cap
that prohibits a “nancial company” from merging with or acquiring another company if the resulting company's total consolidated
liabilities would exceed 10% of the aggregate consolidated li42

12 U.S.C.A. § 1842(d)(1).
12 U.S.C.A. § 1842(d)(1). As of 2005, 18 states had minimum age requirements ranging from three to ve years. See 2004/2005 Prole of State Chartered
Banking (Conference of State Bank Supervisors).
44
12 U.S.C.A. § 1842(d)(2).
45
12 U.S.C.A. § 1842(d)(2). As of 2005, 35 states had set statewide deposit
caps on bank holding company acquisitions at 30%, and 13 states had caps
ranging from 10% to 25%. See 2004/2005 Prole of State Chartered Banking
(Conference of State Bank Supervisors). Finally, in deciding whether to approve
an application for an interstate acquisition, the Board is required to consider
the acquiring bank holding company's record of compliance with the Community
Reinvestment Act of 1977 (CRA), 12 U.S.C.A. § 1842(d)(3).
46
Dodd-Frank Act, Pub. L. No. 111-203, § 623 (2010).
43
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abilities of all nancial companies at the end of the prior calendar
year. “Financial company” is dened to include insured depository institutions, bank holding companies, thrift holding
companies, foreign banks treated as bank holding companies for
purposes of the BHC Act, and certain others.47
Second, the Riegle-Neal Act added a new section to the FDI
Act, Section 44, which permits interstate merger transactions between FDIC-insured banks in dierent states without regard as
to whether the merger is prohibited under the law of any state.48
These interstate merger transactions are subject to the approval
of the appropriate federal regulator under the Bank Merger Act.49
Following the merger transaction, the surviving bank is permitted to convert any of the target bank's oces into its own
branches. 50 Section 44 also permits the appropriate federal
regulator to approve the interstate acquisition of a branch
without the acquisition of a depository institution itself, where
such acquisitions are permitted by state law.51 The surviving
bank may also establish, acquire, or operate additional branches
at any location where a bank involved in the transaction could
have established, acquired, or operated such a branch under ap47

Dodd-Frank Act, Pub. L. No. 111-203, § 622 (2010). The Federal Reserve
is required to issue implementing regulations by October 18, 2011.
48
12 U.S.C.A. § 1831u(a)(1). As with the provisions on interstate acquisitions, the merger provisions preserve state minimum age requirements of up to
ve years and impose deposit concentration limits of 10% nationwide and 30%
statewide. The 30% concentration limit does not apply to initial entry into a
state by a bank or its aliates. Section 44 also species that the CRA, see
§ 6:6[5], applies to the initial entry of a bank into a host state in a manner analogous to the case of an interstate bank holding company acquisition. 12 U.S.C.A.
§ 1831u(b)(3). Finally, under Section 18 of the FDI Act, an acquired bank not
yet converted into a branch of the acquiring bank may act as an agent for aliated depository institutions in receiving deposits, renewing time deposits, closing loans, servicing loans, and receiving payments on loans. 12 U.S.C.A.
§ 1828(r).
49
The appropriate federal regulator is the OCC, if the surviving depository
institution is a national bank or federal thrift; the Board, if the surviving depository institution is a state member bank; and the FDIC, if the surviving depository institution is a state nonmember bank or insured state-chartered thrift. 12
U.S.C.A. § 1828(c)(2); Dodd-Frank Act, Pub. L. No. 111-203, § 317 (2010).
50
12 U.S.C.A. § 1831u(d)(1).
51
12 U.S.C.A. § 1831u(a)(4). As of 2005, 29 states plus the District of Columbia and Puerto Rico permitted the acquisition of individual branches. West
Virginia, Tennessee, Texas, Oklahoma, Michigan, New Hampshire, Pennsylvania, Washington, and Indiana, however, only allowed such acquisitions on a reciprocal basis, that is, if the laws of the acquiring bank's home state permit
such acquisitions by out-of-state banks. See 2004/2005 Prole of State Chartered
Banking (Conference of State Bank Supervisors).
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plicable state and federal law.52 Although the Riegle-Neal Act
permitted states to opt out of Section 44 if they did so prior to
June 1, 1997,53 none of them had enacted an opt-out law as of
that date.54
Third, the Riegle-Neal Act allowed (but did not require) states
to permit de novo branching of state and national banks across
state lines, thus allowing entry in the absence of an acquisition
or interstate merger transaction.55 The Dodd-Frank Act has further liberalized this provision to allow de novo interstate branching by national banks and insured state-chartered banks, if under
the law of the state in which the branch is to be located, a state
bank chartered by the state would have been permitted to establish the branch.56
Because the IBA subjects a foreign bank with a U.S. commercial banking presence to limitations similar to those imposed
on domestic bank holding companies,57 foreign banks generally
face the same federal law limitations on out-of-state bank acquisitions and branching as a U.S. bank holding company.58 The most
signicant exception to this general rule is that the Board or the
OCC may condition the approval of a foreign bank's application
to establish branches across state lines on its doing so by
establishing a separate U.S. subsidiary bank if the relevant
agency nds that this is the only way to verify the compliance of
the foreign bank with capital adequacy requirements equivalent
52
12 U.S.C.A. § 1831u(d)(2). The same rules apply to states that permit the
acquisition of bank branches without acquisition of the bank itself.
53
12 U.S.C.A. § 1831u(a)(2).
54
See A Prole of State Chartered Banking (Conference of State Bank
Supervisors, 2000).
55
12 U.S.C.A. §§ 36(g), 1828(d). As of 2005, 23 states allowed de novo
branching on at least a reciprocal basis. See 2004/2005 Prole of State Chartered
Banking (Conference of State Bank Supervisors).
56
Dodd-Frank Act, Pub. L. No. 111-203, § 613 (2010).
57
12 U.S.C.A. § 3106(a).
58
A foreign bank with a U.S. commercial banking presence generally is
subject to the same limitations on nationwide expansion as a domestic bank
holding company located in the foreign bank's home state. A foreign bank may
establish branches and agencies on an interstate basis to the same extent that a
domestic bank whose home state is the same state as the home state of the
foreign bank could do so. 12 U.S.C.A. § 3103(a). In addition, a national or state
bank subsidiary of a foreign bank may acquire, establish, or operate branches
outside the foreign bank's home state to the same extent as any other national
or state bank from such home state. 12 U.S.C.A. § 3103(d). A foreign bank may
branch directly at the same time as it controls a U.S. subsidiary bank. 12
U.S.C.A. § 3103(d).

293

§ 6:2

U.S. Reg. Foreign Banks & Affiliates

to those imposed on U.S. banks.59 Finally, if a foreign bank makes
an initial interstate entry by acquiring a depository institution
that was subject to the CRA60 at the time of the acquisition, the
CRA will apply to any branch of the foreign bank resulting from
the acquisition, unless the resulting branch receives only deposits
permissible for an Edge Act Corporation.61
As for thrifts, Section 10(e) of HOLA, as amended by the
Dodd-Frank Act, generally prohibits the Board from approving
interstate acquisitions of a thrift or thrift holding company that
would result in a “multi-state, multiple thrift holding company”—
i.e., a thrift holding company that directly or indirectly controls
two or more thrifts in two or more states, unless the target state's
law expressly permits the acquisition.62 Section 10(e) does not,
however, prohibit the Board from approving other interstate
acquisitions, such as those structured as the merger of two or
more thrifts into a single surviving thrift so that a unitary thrift
holding company structure is achieved. The Riegle-Neal Act did
not amend Section 10(e)’s general prohibition on multistate,
multiple thrift holding companies nor did it make the approval of
interstate thrift mergers eective notwithstanding contrary state
law the way it did for approvals of interstate bank mergers in
Section 44 of the FDI Act. As a result, interstate thrift acquisitions are more dependent on state law than interstate bank
acquisitions.
While the authority of insured state-chartered thrifts to branch
interstate is basically the same as that of state or national banks,
the OTS issued a regulation, which has been adopted by the OCC
and therefore substantively remains in eect, authorizing federal
thrifts to branch nationwide and expressly preempting contrary
state law.63 Section 5 of HOLA limits this interstate branching
authority to federal thrifts that satisfy the qualied thrift lender
(QTL) test or certain other conditions.64
Although the Dodd-Frank Act’s amendment of the Riegle-Neal
Act that now allows de novo interstate branching by national
banks and insured state banks is not precisely the same as this
provision, it does achieve the goal of placing banks and thrifts on
59

12 U.S.C.A. § 3103(a)(6).
For a discussion of the CRA, see § 6:6[5].
61
12 U.S.C.A. § 3103(a)(8).
62
Dodd-Frank Act, Pub. L. No. 111-203, § 317 (2010); 12 U.S.C.A.
§ 1467a(e)(3).
63
12 C.F.R. § 545.92 (now codied in OCC regulations at 12 C.F.R. § 145.92).
64
12 U.S.C.A. §§ 1464(r), 1467a(m).
60
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generally the same footing in terms of their ability to establish de
novo interstate branches.
[3]

Restrictions on Foreign Ownership

[a] General
The federal banking laws do not contain any general restrictions on the foreign ownership or control of U.S. depository
institutions, and there are numerous examples of the federal
banking regulators approving acquisitions of such institutions by
foreign persons and entities. The laws of many states also permit
foreign ownership of banks or thrifts chartered by the state.
There are, however, certain restrictions on the citizenship of
directors of national banks and some state-chartered banks. In
general, a national bank must have not fewer than ve directors,
all of whom must be U.S. citizens.65 State laws vary as to citizenship and residency requirements.66 As a practical matter, since
these restrictions apply at the bank rather than the holding
company level and since most acquisitions will involve a bank
holding company, the citizenship requirements should not be a
substantial deterrent to an acquisition by a foreign bank.67
[b] Foreign Government-Controlled Organizations
A foreign government is not treated as a “company” under the
BHC Act and is therefore not subject to the restrictions of the
BHC Act.68 Thus, in theory, it need not seek the Board's prior approval under the BHC Act for the acquisition of a U.S. bank or
65

12 U.S.C.A. §§ 71, 72.
For example, under New York law, at least one-half of the directors of a
New York state-chartered bank must be U.S. citizens. N.Y. Banking Law
§ 7001(2)(a).
67
A foreign-controlled bank will be subject to certain limitations on leveraged leasing transactions involving vessels used in coastwise trade, 46 U.S.C.A.
§ 50501, and U.S.-registered aircraft used primarily on international routes, 14
C.F.R. § 47.3. In addition, such a bank may be disqualied from acting as a primary dealer for U.S. government securities, 22 U.S.C.A. § 5342(b)(1), and may
be required by some states to divest any real estate holdings in such states. A
foreign-controlled bank may also face limitations on transactions involving
certain defense contractors and Federal Communications Commission licensees.
68
See Statement of Scott G. Alvarez, General Counsel, Board of Governors
of the Federal Reserve System before the Committee on Banking, Housing, and
Urban Aairs, U.S. Senate, Apr. 24, 2008.
66
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bank holding company.69 The Board, however, has expressed
concern with the ownership of U.S. banks by foreign governments that, in addition to their U.S. banking operations, own
nonbanking operations, because such ownership may be incompatible with the BHC Act’s separation of commerce and banking.70
In addition, the BHC Act’s foreign government exception has
been substantially limited as a practical matter because in 1988,
the Board decided that it would generally consider foreign
government-controlled business organizations to be “companies”
for purposes of the BHC Act.71 Because foreign governments generally engage in commercial activities through separate vehicles,
this interpretation restricts the foreign government exception in
most instances. Thus, any foreign government that seeks to
acquire control of a U.S. bank through a government-controlled
business organization will nd that the business organization,
but not the foreign government itself, will be treated as a
“company” for purposes of the BHC Act.
The Board's interpretation came in connection with the
proposed acquisition of Irving Bank Corporation (Irving) by
Istituto per la Ricostruzione Industriale (IRI), a “nancial public
corporation” created by the Italian government in 1933 to hold
certain industrial and nancial companies in the aftermath of
the Great Depression.72 The Board concluded that IRI constituted
a “company” for purposes of Section 2(b) of the BHC Act. Although the Board had previously ruled that IRI was not a “company,”73 it reversed this position because of concerns that IRI's
potential acquisition of a large U.S. bank holding company presented serious questions about commercial and industrial
69

See Statement of John P. LaWare, Member, Board of Governors of the
Federal Reserve System before the Committee on Banking and Finance and
Urban Aairs, U.S. House of Representatives, 78 Fed. Res. Bull. 495, 497 (1992).
70
See Statement of John P. LaWare, Member, Board of Governors of the
Federal Reserve System before the Committee on Banking and Finance and
Urban Aairs, U.S. House of Representatives, 78 Fed. Res. Bull. 495, 497 (1992).
71
See Letter from the Board of Governors of the Federal Reserve System,
dated Aug. 19, 1988, to Patricia S. Skigen and John B. Cairns (the IRI Letter).
Cf. Bay Bancorporation, 81 Fed. Res. Bull. 791, 791 n.3 (1995) (relying on the
IRI Letter in nding a Native American Indian tribe to be a sovereign government excluded from the BHC Act’s denition of company).
72
See Letter from the Board of Governors of the Federal Reserve System,
dated Aug. 19, 1988, to Patricia S. Skigen and John B. Cairns.
73
LITCO Bancorporation, 68 Fed. Res. Bull. 423, 425 (1982). In the IRI
Letter, the Board attributed its 1982 LITCO decision to a desire to avoid upsetting without warning the banking community's long-held belief that entities
like IRI were exempt from provisions of the BHC Act. See Letter from the Board
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entanglements. It feared that IRI as a diversied holding
company seeking to acquire a large U.S. bank holding company
might breach the traditional divisions between banking and commerce and frustrate the goals of the BHC Act. 74 The Board
concluded that the term “company” covered IRI because it was a
“corporate-like entity” with commercial aims and not a mere
regulatory “agency” and that the term would cover all similar
“entities that may be used for acquiring and maintaining in perpetuity control of banks.”75 Therefore, IRI was required to le an
application in connection with the acquisition.
Because of the potential impact of the reversal of its position,
however, the Board also announced a permanent exemption
under Section 4(c)(9) of the BHC Act from the BHC Act’s activities and investment restrictions and its capital and reporting
requirements for all foreign government-controlled business
organizations that (1) had no direct or indirect U.S. bank subsidiary (but instead conducted any banking activities in the United
States solely through a U.S. branch or agency of a foreign bank)
and (2) conducted the majority of their business outside the U.S.76
By its terms, however, the exemption applied only to those foreign
government-owned business organizations that controlled foreign
banks as of the date of the Board's action that had U.S. branch or
agency operations. The Board stated that it would consider future
applications on a case-by-case basis to determine whether other
foreign government-controlled business organizations qualied
for a similar exemption.77
The Section 4(c)(9) exemption was invoked frequently during
of Governors of the Federal Reserve System, dated Aug. 19, 1988, to Patricia S.
Skigen and John B. Cairns.
74
In addition, Irving had an existing lending relationship with the Italian
government and other Italian government-owned companies that, had an
acquisition been completed, would have become subject to the restrictions on
transactions between aliates contained in Sections 23A and 23B of the Federal
Reserve Act. For a discussion of these restrictions, see §§ 5:1 et seq.
75
See Letter from the Board of Governors of the Federal Reserve System,
dated Aug. 19, 1988, to Patricia S. Skigen and John B. Cairns.
76
See Letter from the Board of Governors of the Federal Reserve System,
dated Aug. 19, 1988, to Patricia S. Skigen and John B. Cairns. Section 4(c)(9) of
the BHC Act permits the Board to grant a foreign company the greater part of
whose business is conducted outside the U.S. an exemption from the BHC Act’s
prohibitions on nonbanking activity, if such exemption would not be substantially at variance with the purposes of the BHC Act and would be in the public
interest. 12 U.S.C.A. § 1843(c)(9). For a detailed discussion of Section 4(c)(9), see
§§ 10:1 et seq.
77
See Letter from the Board of Governors of the Federal Reserve System,
dated Aug. 19, 1988, to Patricia S. Skigen and John B. Cairns. See also State297
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the nancial crisis of 2008 as sovereign wealth funds and other
sovereign corporate entities sought to make capital investments
in U.S. and international nancial institutions. For instance, the
UK government formed UK Financial Investments Limited
(UKFI) to manage the UK government's recapitalization fund.
The Board granted UKFI approval to acquire up to 58.1% of
RBSG and become a nancial holding company.78 The approval
also granted UKFI exemptions from the nonbanking restrictions
of the BHC Act pursuant to Section 4(c)(9).79 The Board also
granted China Investment Corporation and Central SAFE Investments Limited (known as Huijin) an exemption from the
nonbanking restrictions of the BHC Act pursuant to Section 4(c)(9)
in connection with their controlling interests in the Bank of China
Limited, which has two insured branches in New York and one
uninsured branch in California.80
[c] National Security Review
The acquisition of a U.S. bank or thrift by a foreign acquirer
could be subject to a national security review under Section 721
of the Defense Production Act of 1950 (Section 721) if the transaction could result in foreign control of any “critical infrastructure” or otherwise threaten the national security of the United
States.81 The Committee on Foreign Investment in the United
States (CFIUS), an interagency committee chaired by the Secretary of the Treasury, would conduct the review. Critical infrastructure includes any “system or assets, whether physical or
virtual, so vital to the United States that the incapacity or destruction of such systems or assets would have a debilitating
ment of Scott G. Alvarez, General Counsel, Board of Governors of the Federal
Reserve System before the Committee on Banking, Housing, and Urban Aairs,
U.S. Senate, Apr. 24, 2008.
78
RBSG operates in the United States through direct oces of two subsidiary foreign banks: The Royal Bank of Scotland plc and The Royal Bank of
Scotland N.V. RBSG also controls Citizens Financial Group and its subsidiary
banks. In addition, RBSG operates nonbanking companies in the United States.
Letter from the Board of Governors of the Federal Reserve System, Nov. 26,
2008, to Arthur S. Long, at 1–2.
79
Letter from the Board of Governors of the Federal Reserve System, dated
Nov. 26, 2008, to Arthur S. Long, at 5.
80
Letter from the Board of Governors of the Federal Reserve System, dated
Aug. 5, 2008, to H. Rodgin Cohen.
81
Defense Production Act of 1950, § 721, as codied at 50 U.S.C.A. §§ 2170
et seq.
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impact on national security.”82 It is not limited to defense-related
infrastructure.
If CFIUS nds that a proposed foreign investment or acquisition would threaten to impair the national security of the United
States, the President has the authority to suspend, prohibit, or
impose conditions on the transaction.83
Filings with CFIUS are voluntary. However, CFIUS has the
authority to self-initiate a review of a transaction that could
result in foreign control of a U.S. business. Although there is
little history of subjecting U.S. bank or thrift acquisitions to a
national security review, according to guidance issued by CFIUS,
transactions involving U.S. businesses that could signicantly
and directly aect the U.S. nancial system are among the
transactions that have presented national security considerations.
In addition, the Foreign Investment and National Security Act of
2007 (FINSA) and the regulations thereunder substantially
expanded the range of transactions potentially subject to review
under Section 721. 84 Among other things, FINSA generally
requires CFIUS to conduct an investigation of a led transaction
that would result in foreign government control of a U.S. business to determine the transaction's eects on national security—a requirement that would apply to the purchase by a
sovereign wealth fund of a controlling interest in a bank or thrift,
among other transactions.85
Under the CFIUS regulations, a passive noncontrolling investment of 10% or less of the outstanding voting interest of any U.S.
company is generally exempt from CFIUS review and from any
action to prohibit, suspend, or impose any conditions on the
investment.86
[4] Hart-Scott-Rodino Act
The Hart-Scott-Rodino Antitrust Improvements Act of 1976
(HSR Act) would require the parties to any acquisition by a
foreign acquirer of any U.S. depository institution or its holding
company parent involving the acquisition of more than $66 million of voting securities or assets to (i) le certain information
82

50 U.S.C.A. § 2170(a)(6).
50 U.S.C.A. § 2170(d).
84
Foreign Investment and National Security Act of 2007, Pub. L. No.
110-49, 121 Stat. 246; 31 C.F.R. Pt. 800.
85
See 50 U.S.C.A. § 2170(b)(2)(B)(i)(II); 31 C.F.R. § 800.503.
86
31 C.F.R. § 800.302(b). The question of what constitutes an exempt passive investment under Section 721 is beyond the scope of this chapter.
83
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with the Antitrust Division of the U.S. Department of Justice
and the Federal Trade Commission (collectively the Antitrust
Agencies) and (ii) suspend the completion of the transaction for a
prescribed waiting period (generally 30 days, but, in the case of
an all-cash tender oer, 15 days) to give the Antitrust Agencies
an opportunity to analyze the proposed transaction's likely eects
on competition. Following expiration (or early termination) of the
waiting period, the parties would be free to close the transaction,
unless they receive a second request for information.
An HSR Act ling is typically made shortly after the execution
of a deal agreement or public announcement of a tender oer,
but, in any event, before completing the transaction. The ling
consists of a notication form that describes both the proposed
transaction and the parties' general lines of business in substantial detail. No express approval is required; only the expiration of
the waiting period without objection is necessary.
The HSR Act generally contains an exemption for acquisitions
that are subject to prior approval requirements under Section 3
or 4 of the BHC Act, the Bank Merger Act, or Section 5 or 10 of
HOLA. 87 The Federal Trade Commission has extended this
exemption, by regulation, to acquisitions that are subject to the
prior notice requirements of the CIBC Act, subject to the applicant contemporaneously ling copies of the CIBC Act notice
with both of the Antitrust Agencies.88
§ 6:3 Structuring the acquisition
A foreign acquirer may structure the acquisition of a U.S. depository institution or bank or thrift holding company in a
number of ways, depending upon applicable corporate law,
87

15 U.S.C.A. § 18a(c)(7), (8); Federal Trade Commission Formal Interpretation 17, 65 Fed. Reg. 17,880 (Apr. 5, 2000).
In order to qualify for the exemption in the case of acquisitions subject to
Section 4 of the BHC Act or Section 5 of HOLA, copies of all documents submitted to the Board must also be led with the Antitrust Agencies. 15 U.S.C.A.
§ 18a(c)(8). There is no such requirement for acquisitions subject to Section 3 of
the BHC Act or Section 10 of HOLA. 12 U.S.C.A. § 18a(c)(7).
If the foreign acquirer is a nancial holding company and the acquisition
also involves the acquisition of any nonbanking (nonthrift) companies or any
U.S. branches of a foreign bank, these exemptions generally would not apply to
the extent of such acquisitions because they would not generally require the
prior approval of the Board under Section 3 or 4 of the BHC Act or any other
federal bank or thrift regulator. For a discussion of the requirements applicable
to acquisitions by nancial holding companies of companies that are not insured
depository institutions, see §§ 10:1 et seq.
88
16 C.F.R. § 802.8(b).
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regulatory and tax considerations, and whether the foreign
acquirer seeks to acquire a minority investment, a controlling
investment, or all of the stock or operations of a target. This
subsection highlights certain aspects of U.S. law that the foreign
acquirer should take into account in choosing among the various
methods of structuring such an acquisition or investment.89
There are three general approaches to structuring an
acquisition: (1) a purchase of the target's stock (by tender oer or
otherwise); (2) a merger; and (3) a purchase of the target's assets
with a corresponding assumption of all or a portion of the target's
liabilities. Each method raises separate corporate, regulatory,
tax, and securities law considerations.
Although a detailed analysis of the U.S. securities law
considerations applicable to the acquisition of a target is beyond
the scope of this chapter, if the foreign acquirer has chosen a
publicly-held target or if the foreign acquirer chooses to pay for
the acquisition by issuing its own securities, U.S. federal securities law implications will also need to be considered in connection
with the acquisition. Until the 1990s, the practical problems
involved in complying with federal and state securities laws effectively led foreign acquirers to use cash as the sole consideration
in an acquisition, in contrast to acquisitions by domestic bank
and thrift holding companies in which stock has been the
preferred form of consideration. In the 1990s, however, there was
a substantial increase in the number of foreign banks which, as a
result of prior oerings of securities in the United States, are already subject to the Securities Exchange Act of 1934 (the Exchange
Act).90 These foreign banks may nd the use of American depository receipts representing their equity an attractive option as the
[Section 6:3]
89

A more detailed nancial, management, regulatory, and market analysis
should be undertaken, however, once a likely target has been identied. In addition, the foreign acquirer should examine the tax consequences to the target
and its shareholders of particular structures, state law matters, and the securities disclosure implications of dierent approaches. Before settling on the
structure of the acquisition, as part of its due diligence investigation of the
target, the foreign acquirer also should investigate the charter, bylaws, debt
instruments, and other important contracts of the target to determine whether
they contain any restrictions relating to mergers or changes in control that
make one or more methods impossible or impractical.
90
Consequences of registration of a class of securities under the Exchange
Act (assuming “foreign private issuer” status) include, among other things: application of annual and current reporting requirements on Form 20-F and Form
6-K, respectively; application of certain provisions of the Sarbanes-Oxley Act;
and application of certain provisions of the Foreign Corrupt Practices Act of
301

§ 6:3

U.S. Reg. Foreign Banks & Affiliates

form of consideration.
If the foreign acquirer contemplates that borrowings will
provide all or a portion of the cash used to make the acquisition
(whether by way of a cash tender oer or otherwise), the Board's
“margin regulations” may apply.91 While margin regulations are
an extremely technical and complex subject, their basic purpose
is to limit the use of certain borrowed funds in the acquisition of
publicly traded securities.92
[1] Stock Purchases
The most common type of acquisition by a foreign acquirer is
the purchase, either directly or through a subsidiary, of the stock
of a U.S. depository institution or its holding company. Such an
acquisition might be accomplished by a purchase of authorized
but previously unissued stock of the target,93 by a purchase of
stock from a target's holding company, by purchases of stock
from current investors, or by a tender oer. The consideration offered by a foreign acquirer in any such acquisition will typically
be cash.
[a] Newly Issued Stock of Target
The purchase of authorized but previously unissued stock
directly from the target (whether it is the depository institution
or its holding company) has been one typical method by which
foreign acquirers structure acquisitions of less than 100%
interests in both publicly-held and privately-held U.S. depository
institutions and their holding companies. This structure is useful
1977 (the FCPA) not only to the U.S. operations but also to the non-U.S. operations of a foreign bank. See FCPA, Pub. L. No. 95-213, 91 Stat. 1495 (1977), 15
U.S.C.A. §§ 78m and 78dd-1 et seq.
91
See Exchange Act § 7, 15 U.S.C.A. § 78g; 12 C.F.R. Pts. 207, 220, 221 and
224 (Board Regulations G, T, U, and X).
92
Foreign acquirers also must examine carefully the provisions of the Investment Company Act of 1940 (the 1940 Act) if they choose to oer securities in
the U.S. or to use a subsidiary U.S. nance company to acquire a minority
interest in a U.S. target. Investment Company Act of 1940, 15 U.S.C.A. §§ 80a-1
to 80a-64. Although 1940 Act Rule 3a-6, as relevant here, exempts most foreign
banks from the denition of investment company and allows them to sell their
securities in the United States without registering as investment companies,
under certain circumstances, a U.S. nance company subsidiary could be subject
to the registration and reporting provisions of the 1940 Act, as well as other
substantive provisions and detailed regulations adopted under that law. 17
C.F.R. § 270.3a-6.
93
References in this chapter to sales of authorized but previously unissued
stock of a target also generally include shares of so-called “treasury stock,”
which is stock held by the target that it previously issued and thereafter
repurchased or a combination of the two.
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when the target's management is receptive to the foreign acquirer
owning stock and either desires an increase in capital or seeks to
create a large shareholding interest in friendly hands to discourage others from making undesired bids for the target. If the target
is publicly held, however, such an acquisition may be limited by
restrictions on the target's ability to issue additional shares under
stock exchange rules.94
Most purchases of newly issued stock of a target (whether it is
94

A company whose stock is listed on the New York Stock Exchange
(“NYSE”)must seek approval of shareholders for a proposed issuance of shares
(even if already authorized but unissued) that would result in an increase of
20% or more of the total shares outstanding or constitute a “change of control”
of the issuer (which can be implicated in certain circumstances, for example,
where an investor's stake in the issuer increases above 25–30%, and certain
veto or other governance rights are granted). New York Stock Exchange Listed
Company Manual § 312.03(c); see also NYSE Amex LLC Company Guide § 713
(20% or “change of control” of the issuer) and Rule 5635 of the NASDAQ Stock
Market LLC (NASDAQ) (20% or “change of control” of the issuer). In addition,
under NYSE and NASDAQ rules, a company whose stock is listed or quoted
may not, subject to certain exceptions, take action having the eect of nullifying, restricting, or disparately reducing the voting rights of its existing common
shareholders.
Rule 312.05 of the NYSE and Rule 5635(f) of NASDAQ each provide a socalled “nancial viability” exception to the shareholder approval requirements.
This exception has been used to complete a transaction without a shareholder
vote in situations where the target is signicantly distressed. Under the
nancial viability exception, a shareholder vote is not required when (1) the
delay in securing shareholder approval would seriously jeopardize the nancial
viability of the enterprise (i.e., (A) the issuer does not have the cash to sustain
it through the time needed to secure shareholder approval, or (B) the issuer
cannot secure nancing on terms not requiring shareholder approval and the
potential investor is unwilling to be subject to any material contingency or
timeframe needed for shareholder approval), and (2) reliance by the issuer on
the nancial viability exception is expressly approved by the audit committee or
a comparable body of the board of directors comprised solely of independent,
disinterested directors.
One common approach to completing a transaction without the need for
shareholder approval (either in connection with the shareholder approval
requirements or an amendment to the target's charter to increase the amount of
authorized common stock) is for the target to issue to the acquirer newly issued
shares of nonvoting preferred stock of the target that largely mirror its common
stock and automatically convert into common stock upon receipt of the required
shareholder approval. Under this structure, the acquirer is often entitled to a
cumulative dividend prior to conversion as an incentive for the target's
shareholders to approve the issuance on conversion.
Although no longer very common in the United States, some state laws
and charter provisions of banks and bank holding companies may grant preemptive rights to provide shareholders the opportunity to purchase newly issued
shares. Moreover, if the target does not have sucient authorized but unissued
shares, a shareholder vote typically is required to authorize additional shares.
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a depository institution or a bank or thrift holding company) are
accompanied by a written agreement between the foreign acquirer
and the target (and possibly certain of its larger shareholders)
setting forth the parameters of their relationship following the
completion of the transaction. The matters that such an agreement may address include rights to board representation, voting
agreements, rights to participate in decisions regarding operating
matters, registration rights, “standstill” provisions (in other
words, provisions limiting the ability of the acquirer to do things
such as increase its interest in the target or attempt to change
the board of the target), transfer restrictions, and exit provisions.
The rights that a foreign acquirer ultimately obtains will be a
product of negotiation and will depend on factors such as the percentage of the target the foreign acquirer will own and the
target's need for additional capital.
[b] Subsidiary Stock from Holding Company Parent
Another common acquisition method for foreign acquirers is to
purchase a target depository institution's stock directly from its
parent holding company. This structure may be used if the holding company wants to sell all or substantially all its assets and
then distribute the cash received to its shareholders, if a multiple
bank or thrift holding company desires to dispose of one or more
of its subsidiary banks or thrifts, or if an acquirer is unwilling to
acquire certain subsidiaries of the target holding company or assume certain of the target bank holding company's liabilities. If
the depository institution stock sold to the foreign acquirer
represents substantially all of the assets of the parent holding
company, applicable state corporate law may require approval of
the transaction by the shareholders of the holding company.95
Since the target depository institution will become a wholly
owned subsidiary of the foreign acquirer in this type of transaction, there is no need for any additional agreement governing the
relationship between the foreign acquirer and the target depository institution or its parent holding company after completion of
the acquisition except that in some cases, if the target is a subIn the event a shareholder vote is required under stock exchange rules
(or under applicable statutes or charter or bylaw provisions), a proxy or information statement must be prepared in connection with the shareholders' meeting called to approve the proposed issuance. If the target's shares are registered
under the Exchange Act, proxy rules promulgated under the Exchange Act or,
in the case of a bank target, promulgated by the appropriate federal banking
regulator, must be complied with, necessitating the preparation of certain information concerning the foreign acquirer.
95
See, e.g., Del. Code Ann. tit. 8, § 271 and N.Y. Bus. Corp. Law § 909.
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sidiary of a parent holding company, the acquirer and the parent
holding company may enter into a transition services agreement
or other arrangements in connection with the transaction. One of
the most important contractual items on which a foreign acquirer
should focus in such a transaction is a post-closing indemnication commitment from the selling holding company to protect the
foreign acquirer from inaccuracies in the representations and
warranties made in the acquisition agreement. Such an indemnity
is often more dicult to obtain if the target subsidiary represents
substantially all of the assets of the selling holding company,
particularly if the selling holding company intends to distribute
the proceeds of the sale to its shareholders.
[c] Open-Market Purchases
Open-market purchases are often of limited practical utility in
the context of depository institution acquisitions because, as a
practical matter, only a limited amount of stock can be purchased
in open-market purchases by a broker or dealer acting on behalf
of the foreign acquirer. A foreign acquirer with a U.S. commercial
banking presence may not acquire ve percent or more of any
class of voting securities of a depository institution or bank or
thrift holding company without seeking prior approval from the
Board under the BHC Act.96 In contrast, a foreign bank with no
U.S. commercial banking presence could, in many cases, acquire
up to 9.9% of the voting securities of a depository institution or a
bank or thrift holding company without being required to seek
prior approval under the BHC Act, HOLA, or the Change in Bank
Control Act (CIBC Act).97 The success of such an acquisition
program would depend on there being an active and liquid trading market in the stock of the target or the availability of large
private holdings.98 In connection with any open-market purchase
program, a foreign acquirer must be careful that it does not
inadvertently engage in activities that constitute a tender oer.99
The consequences of a foreign acquirer inadvertently undertak96

12 U.S.C.A. § 1842(c)(3); 12 C.F.R. §§ 225.2(c)(2), 225.11(f).
See 12 C.F.R. §§ 225.41 (Board), 238.2(e) (Board/formerly 12 C.F.R. § 583.7
(OTS)); § 6:3[6].
98
If individuals or institutions own substantial blocks of a target's stock, a
foreign acquirer may be able to purchase the stock in private, negotiated
transactions.
99
The term tender oer is not dened by the Exchange Act or the rules
promulgated thereunder. The Securities and Exchange Commission (SEC) takes
the position that the term tender oer is to be interpreted exibly and applies to
special bids (bids too large to be lled in the regular auction market); purchases
resulting from widespread solicitations by means of mailings, telephone calls,
97
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ing a tender oer for a publicly-held bank or thrift holding
company without complying with the tender oer rules and
regulations promulgated by the SEC could include an enforcement action being brought by the SEC along with a substantial
likelihood of private litigation brought by shareholders of the
target.100
If the target is a publicly held U.S. bank or thrift holding
company, as is likely in the case of open-market purchases, such
a foreign acquirer will generally be required, under Section 13(d)
of the Exchange Act, to le a disclosure schedule with the SEC
within 10 days after the acquisition (which is broadly dened for
this purpose) of more than ve percent of the voting securities of
the target101 and a separate form within 10 days after the acquisiand personal visits; and any other purchases where the conduct of the person
seeking control exerts pressure on shareholders similar to that attending a
conventional tender oer. See Tender Oers, 41 Fed. Reg. 33,004 (Aug. 6, 1976).
100
In the case of tender oers for publicly traded banks or thrifts, a foreign
acquirer would be required to comply with the analogous rules, if any, of the appropriate bank or thrift regulator. Section 12(i) of the Exchange Act, 15 U.S.C.A.
§ 78l(i), transfers to the federal banking regulators the SEC's authority to
administer and enforce Sections 10A(m), 12, 13, 14(a), 14(c), 14(d), 14(f), and 16
of the Exchange Act with respect to securities issued by insured banks or thrifts.
101
The SEC notice, generally led on Schedule 13D under the Exchange Act,
is separate and distinct from the required CIBC Act notice. The CIBC Act notice must be led with the appropriate bank regulator prior to any acquisition
of “control” and will involve the Board's approval or disapproval based on information supplied by the foreign acquirer. The 13D ling must be led with the
SEC within 10 days after the acquisition of more than 5% of the voting stock of
the target and its primary purpose is disclosure. No SEC approval or disapproval is involved. These reports are usually promptly published in the nancial
press. The report must disclose certain specied information, including the
nature of the transaction, the background of the foreign acquirer, its parent (if
any) and the management of both the acquirer and the parent (if any), the
sources of funds used for the purchase of target stock (including the identity of
any bank nancing the purchase), the purpose of the transaction, the nature
and scope of any arrangements with regard to the target's securities, and the
nature of any plans for future purchases of target stock or for any major
corporate transactions aecting or involving control of the target. Exchange Act
§ 13(d); 15 U.S.C.A. § 78m(d)(1). The Schedule 13D must be amended promptly
to reect material changes in plans as well as for each subsequent material
acquisition or disposition of the same class of shares. An acquirer buying less
than 20% of the voting securities and without an intent to eect a change of
control may be eligible to le on Schedule 13G, which requires less extensive
disclosures than Schedule 13D. For a more detailed discussion of the CIBC Act
notice, see § 6:4[3].
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tion of 10% or more of such class of equity securities.102 If the
target is a publicly held U.S. bank or thrift, with no holding
company, the foreign acquirer will generally be required to make
similar lings with the target's federal bank regulator within the
time periods established by the regulator.103 Thus, in either the
case of a foreign acquirer with a U.S. oce or a foreign acquirer
without such an oce, only a limited amount of stock may be
purchased before the program of open-market purchases will
become publicly known, with the possibility of a consequent rise
in the price of a target's shares.
Before undertaking a program of open-market purchases of the
shares of a publicly-held target depository institution or its holding company, a foreign acquirer must determine whether or not
the target has a “rights plan,” also referred to as a “poison pill,”
in place. A poison pill is designed to prevent an unfriendly
acquisition of a target by making a purchase of shares in the
target above a certain threshold prohibitively expensive.104 Generally, such a determination can be made quickly by reviewing
the target's publicly available SEC lings. If an acquirer
purchases a percentage of target stock in excess of the threshold
set in the target's poison pill without approval by the target's
board of directors, the poison pill will be triggered. The result
will be either that shareholders of the target have the rights to
purchase additional shares of the target at a signicant discount
(thus signicantly diluting the ownership interest of the foreign
acquirer) or that shareholders of the target have rights to
102
This SEC notice, required by Section 16(a) of the Exchange Act, is led
on Form 3 under the Exchange Act and is separate and distinct from the Schedule 13D ling. Crossing the 10% threshold also has substantive consequences
for a foreign acquirer under Section 16, which must be considered before an
acquirer were to elect to do so (e.g., “short swing” prots disgorgement, prohibition on short sales, etc.). A foreign acquirer that is considering crossing the 10%
ownership level should consult with counsel on these Section 16 issues.
103
See, e.g., 12 C.F.R. § 335.331 (FDIC). Section 12(i) of the Exchange Act,
15 U.S.C.A. § 78l(i), transfers to the federal banking regulators the SEC's
authority to administer and enforce Sections 10A(m), 12, 13, 14(a), 14(c), 14(d),
14(f), and 16 of the Exchange Act with respect to securities issued by insured
banks or insured thrifts. See also 12 C.F.R. § 16.17(c) (OCC—national banks);
12 C.F.R. § 208.36(a), (c) (Board—state member banks); 12 C.F.R.
§ 335.201(FDIC—state nonmember banks); 12 C.F.R. § 197.18 (OCC—federal
thrifts); 12 C.F.R. § 390.427 (FDIC—insured state-chartered thrifts).
104
A variation of the poison pill is a tax asset/net operating losses (NOL)
preservation plan, or a so-called “NOL pill,” which is intended to reduce the risk
that certain limitations on the target's use of its tax assets will be triggered.
Because of the relevant provisions of federal tax law, the threshold for triggering an NOL pill is typically approximately 4.9% for shareholders owning less
than 5% and any increase in ownership for shareholders owning 5% or more.
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purchase shares of the foreign acquirer at a signicant discount.
For typical poison pills, the threshold percentage is generally set
at 10%, 15%, or 20%, which can also often give rise to issues
under interested shareholder statutes under the corporate code of
the applicable target's jurisdiction of incorporation.
[d] Tender Oers
If the target U.S. depository institution or holding company is
a publicly-held company with widespread ownership, it may be
impracticable (if not impossible) for a foreign acquirer to acquire
its desired interest through open-market purchases. In such a
situation, the foreign acquirer may make a public oer to
shareholders to purchase their shares. Such a public oer is
known as a “tender oer” if the consideration being oered is
cash, or if the consideration being oered includes a security of
the foreign acquirer, an “exchange oer.”105 The oer may be
conditioned upon, among other things, receiving a minimum
number of tendered shares and obtaining nancing. The foreign
acquirer need not be obligated to take tendered shares in excess
of a specied amount and may tender for less than 100%.106 As
discussed in Section 6:3[6], a foreign acquirer will be able to
purchase only a limited amount of stock of a U.S. depository
institution or bank or thrift holding company without seeking
prior approval from the appropriate regulatory authority under
the BHC Act, the CIBC Act, or HOLA, as the case may be. The
105

In the past, many foreign acquirers have found that oering their own securities in connection with a tender oer has been impracticable because the
tender oer would constitute a “public oer” and necessitate the registration of
such securities under the U.S. securities laws or because there was not enough
liquidity in the acquirer's stock in the U.S. market.
106
In the past, some foreign acquirers have found it advantageous to acquire
(or retain) a controlling but less than 100% interest in a target because of (1) a
desire to limit the amount (and hence the risk) of an investment to a certain
level, (2) the ability to complete an investment with greater cooperation from a
target's management (who may feel less threatened by an acquirer willing to
hold less than 100% of the target's stock), (3) a perception that a partial investment in a target may face fewer political obstacles than a complete acquisition,
(4) a desire to retain a public market in a target's stock in order to be able to
provide stock-based management compensation plans or to be able to sell some
or all of the investment into an existing public market in the future, and (5) a
desire not to have all of the target's assets, earnings, and revenues attributed to
the acquirer (which would occur if the acquirer obtained ownership of 50% or
more of the target's voting stock) for purposes of determining the acquirer's
status as a “qualifying foreign banking organization” under the Board's Regulation K. See § 6:8. Nevertheless, a foreign acquirer that acquires less than a
100% interest in a target will have to accept the corresponding obligations of
having other shareholders, including continuing SEC reporting obligations if
the target is public, and treating the remaining shareholders fairly.
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considerations discussed in Section 6:3[1][c] with respect to poison
pills and disclosure pursuant to Section 13(d) of the Exchange
Act are also applicable to tender oers.
A tender oer is subject to U.S. securities laws regulating tender oers, which require the preparation and public disclosure of
information concerning the foreign acquirer, its operations,
management, business, and nancial condition.107
A tender oer may also be used as a rst step in a two-step
transaction to ultimately acquire 100% of the target, and tender
oers have often been favored in acquisitions of U.S. publiclyheld companies because, in theory, they are the quickest route to
control. In the context of an acquisition of a target U.S. depository institution or holding company, however, the need to obtain
bank or thrift regulatory approvals can signicantly delay the
closing of a tender oer. As a result, tender oers are not as commonly used to acquire these targets because a one-step merger
structure often provides the opportunity to obtain shareholder
consent (and therefore eliminate the risk of a topping bid by a
third party) in a more timely fashion.
Inevitably, a small percentage of the shares will be held by
shareholders who fail to respond to the tender oer in a timely
manner. It is therefore necessary to eect a merger following the
tender oer to acquire the remaining shares (a statutory merger).
Under the law of certain states, most notably Delaware, if the
acquirer owns more than 90% of the shares of the target, a “short
form” merger can be eected without shareholder approval and
the resulting delay in completing the “second-step” transaction. If
such a merger is not possible, the acquirer must eect a
traditional merger transaction requiring shareholder consent
(and preparation of the related disclosure documents if the target
is public).
In addition to the federal regulatory scheme, many states have
laws regulating tender oers.108 For example, “control share
acquisition” statutes in some states generally require that disin107
A foreign acquirer not already subject to the Exchange Act would generally nd compliance with these disclosure requirements to be somewhat timeconsuming but not very dicult.
108
In evaluating the signicance of any such laws, an important threshold
question is whether they are constitutional. The U.S. Supreme Court in Edgar
v. MITE Corp., 457 U.S. 624, 102 S. Ct. 2629, 73 L. Ed. 2d 269 (1982), struck
down an Illinois statute that imposed certain conditions on tender oers in addition to those imposed by federal law under the Exchange Act. The MITE decision cast doubt on the validity of many state antitakeover laws then in eect
that imposed conditions arguably inconsistent with the relevant federal statutes
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terested shareholders approve any acquisition of a target's common stock that would result in the acquirer holding in excess of
certain specied thresholds. Not all of these statutes exempt
acquisitions that are approved by the target's board of directors
and thus may have to be taken into consideration even in a
negotiated transaction. Other states regulate business combination transactions between the target and its large shareholders
through “moratorium statutes” (that prohibit such combinations,
and certain other transactions, for a specied period of time unless certain board approvals have been obtained), “super-majority/
fair price statutes” (that provide that such combinations may be
completed only on approval by a super-majority shareholder vote
although, in some instances, these heightened voting requirements may be circumvented if the consideration to be paid in the
combination is a fair price, usually based in part on the highest
price per share paid by the interested shareholder when it became
such), or “cash-out statutes” (that provide that if an acquirer
exceeds a specic ownership level, the other shareholders can
require the acquirer to purchase their shares at a fair value).
[2] Mergers
A foreign acquirer may structure an acquisition from its inception as a single-step statutory merger or consolidation rather
than as the second step in a two-step transaction. A statutory
merger or consolidation is a transaction in which two merging
depository institutions or holding companies are amalgamated
into a single depository institution or holding company, extinguishing, upon the payment of consideration, the rights of the
target's shareholders.109 The amalgamation of the merging or
consolidating companies occurs by operation of law and results in
and regulations. Following MITE, however, a number of states adopted “second
generation” takeover legislation carefully designed to pass constitutional
muster. One of these statutes, Indiana's “control share acquisition” law, was upheld in 1987. See CTS Corp. v. Dynamics Corp. of Am., 481 U.S. 69, 107 S. Ct.
1637, 95 L. Ed. 2d 67 (1987).
109
A statutory merger is a corporate transaction binding on all shareholders—including those who vote against it. Approval by the shareholders of the
target holding a majority or two-thirds (depending on the target's jurisdiction of
incorporation) of the outstanding shares usually is required to eect the merger.
See, e.g., 12 U.S.C.A. § 215a(a)(2) (applicable to national banks; two-thirds vote
required); N.Y. Banking Law § 601(2) (applicable to New York state-chartered
banks; two-thirds vote required); N.Y. Bus. Corp. Law § 903 (applicable to New
York corporations; two-thirds vote generally required); Del. Code Ann. tit. 8,
§ 251(c) (applicable to Delaware corporations; majority vote required).
In order to protect individual shareholders, many states grant a dissenting shareholder in a merger the right to claim the “fair value” of his shares in
cash through a judicial proceeding. See, e.g., N.Y. Bus. Corp. Law §§ 623, 910;
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the automatic transfer and vesting of all of the assets and liabilities of the target to or in the surviving or resulting
company.110
The acquisition of a bank or thrift holding company by a foreign
acquirer via merger is accomplished in a “triangular merger” by
merging the target holding company with a shell subsidiary of
the foreign acquirer organized under U.S. law pursuant to a plan
of merger approved by the shareholders of the target holding
company. The surviving corporation would become a wholly
owned subsidiary of the foreign acquirer, and the shareholders of
the target holding company would receive cash or securities for
their holding company stock. As a matter of corporate law, either
party to the merger could be the surviving corporation. The
identity of the surviving company has signicant consequences.
For example, if the new subsidiary is the surviving entity, licenses of the target may not automatically transfer to that
subsidiary. In addition, rights and liabilities of the target under
private contracts and nancial agreements may not be assumable
by the new subsidiary without the consent of the other contracting parties. Finally, the tax treatment of the transaction to the
target as well as its shareholders may vary depending on the
nature of the consideration paid in the merger as well as which
entity survives.
The merger of a depository institution can also be accomplished
by merging it with a shell subsidiary organized under U.S. law.
N.Y. Banking Law §§ 604, 6022; Del. Code Ann. tit. 8, § 262; Cal. Corp. Code
§ 1300. To assert such “appraisal” rights, a shareholder ordinarily must follow a
series of detailed procedural steps that may be time-consuming and costly.
However, some states provide that, under certain circumstances, holders of
shares of certain publicly traded targets do not have the appraisal rights
otherwise granted by statute. See, e.g., Del. Code Ann. tit. 8, § 262(b) (no appraisal rights if, among other things, (1) target shares or depositary receipts
representing target shares are publicly traded, and (2) target shareholders are
not required to accept as consideration anything other than (A) shares or depositary receipts representing shares of the surviving corporation or of another
publicly traded corporation; (B) cash in lieu of fractional shares or fractional depository receipts; or (C) any combination of shares, depository receipts, and cash
in lieu of fractional shares or fractional depository receipts); see also Va. Code
Ann. § 6.1-43 (excluding bank mergers from application of Virginia's appraisal
statute, Va. Code Ann. § 13.1-730); Adams v. United States Distrib. Corp., 34
S.E.2d 244 (Va. 1945).
110
For purposes of this chapter, the term merger includes consolidations. In
addition to merger transactions, a number of states now provide for a so-called
“binding share exchange,” “share exchange,” or “plan of exchange,” pursuant to
which an acquirer corporation, as a result of a vote of target shareholders,
receives authorization to acquire all of the shares of the target of one or more
designated classes. See, e.g., N.Y. Bus. Corp. Law § 913.
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However, because federal law and the laws of most states provide
that a depository institution is permitted to merge only with another depository institution, the shell subsidiary established by
the foreign acquirer would have to be chartered as a depository
institution. The use of an “interim” shell depository institution is
a well-recognized method of carrying out depository institution
acquisitions.111
In addition to tax consequences,112 the choice of consideration
to be used in a merger should be made in light of several factors.
First, an obvious dierence between cash and non-cash mergers
is that if target shareholders are to receive securities of the
acquirer in exchange for their stock, those shareholders will
retain (although generally on a greatly reduced basis) a continuing indirect interest in the aairs of the target company. Second,
if there is no established or suciently liquid U.S. market for an
acquirer's securities (as might be the case with a foreign
acquirer), target shareholders may be less willing to approve a
merger pursuant to which they are to receive illiquid securities.
Finally, the issuance of securities in the United States in connection with a merger will require compliance with the registration
requirements of the Securities Act of 1933 (the Securities Act)
and, if not already the case, subject the acquirer to the consequences of registration of a class of securities under the Exchange
Act.113
If the foreign acquirer uses a merger to eect an acquisition,114
applicable corporate laws almost certainly will require a vote of
111

For example, the OCC and many states permit special abbreviated
procedures to be followed in chartering an interim bank or thrift solely for the
purpose of eecting an acquisition by merger of the interim bank or thrift with
an insured depository institution target, and the FDIC generally will not require
a deposit insurance application for interim national banks or thrifts even when
they are going to be the surviving banks (but generally will for interim statechartered banks and thrifts). See, e.g., 12 C.F.R. §§ 5.33(e)(4) (OCC—national
banks), 152.2 (OCC—federal thrifts), 303.63(c) (FDIC—state-chartered bank
and state-chartered thrift deposit insurance requirement).
112
The federal and state tax consequences of a merger or other acquisition
to the target and its shareholders, including the availability of the net operating
losses or other tax assets of the target following the acquisition, will depend,
among other things, on the particular tax characteristics of the target, as well
as on the precise structure of the transaction and the mix of consideration. The
relevant rules are complex and beyond the scope of this chapter.
113
See § 6:2.
114
Corporate laws of most states treat a sale of all or “substantially all”
(which, in some cases, means a substantial portion) of a company's assets in the
same manner as a merger in terms of the procedures required for obtaining
shareholder approval. See, e.g., Del. Code Ann. tit. 8, § 271.
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the target's shareholders.115 If the target is a publicly-held bank
or thrift holding company, the form of the proxy statement issued
in connection with such a vote must contain the information
required by Schedule 14A issued by the SEC under the Exchange
Act.116 If the target is a publicly held U.S. bank or thrift with no
holding company, the proxy statement for any necessary shareholder vote would have to comply with the proxy rules of the appropriate federal bank agency.117 These proxy rules are substantially similar to the SEC rules.
Schedule 14A requires that any proxy statement distributed in
connection with a merger involving a foreign acquirer and a bank
or thrift holding company contain detailed information about the
target and the terms of the transaction. Only limited information
regarding the acquirer would ordinarily be necessary, however, if
cash were the only consideration being oered to target
shareholders.118
115
If the foreign acquirer already controls the target at the time of a merger
(or other acquisition) proposal, the SEC's detailed and onerous disclosure
requirements for “going private” transactions may apply. These rules exempt
“second-step” transactions that promptly follow tender oers provided that
certain conditions are met. Exchange Act Rule 13e-3; 17 C.F.R. § 240.13e-3.
An acquisition by a foreign acquirer that already “controls” the target
prior to the commencement of the transaction will also be subject to heightened
scrutiny from a corporate and duciary perspective. See Kahn v. Lynch Commc'n
Sys., 638 A.2d 1110 (Del. 1994). In such cases, the parties customarily follow
additional procedures (such as the establishment of a special committee of the
board of directors of the target to negotiate and approve the transaction or
conditioning the transaction on “a majority of the minority” shareholder approval) in order to reduce the risk of a successful challenge to the transaction. A
full description of these issues is beyond the scope of this chapter.
116
15 U.S.C.A. § 78n; 17 C.F.R. §§ 240.14a-l to a-103.
117
See, e.g., 12 C.F.R. §§ 5.33(e)(8) (OCC—national banks); 335.221(a), 335.401
(FDIC—state nonmember banks). Section 12(i) of the Exchange Act, 15 U.S.C.A.
§ 78l(i), transfers to the federal banking regulators the SEC's authority to
administer and enforce Sections 10A(m), 12, 13, 14(a), 14(c), 14(d), 14(f), and 16
of the Exchange Act with respect to securities issued by insured banks or
insured thrifts. See also 12 C.F.R. §§ 16.17(c), 16.20(a) (OCC—national banks),
208.36(a), (c) (Board—state member banks), 335.201 (FDIC—state nonmember
banks), 197.18 (OCC—federal thrifts), 390.427 (FDIC-insured state-chartered
thrifts).
118
In general, the disclosure standard is that the proxy statement may not
contain any untrue statement of a material fact or omit to state a material fact
required to be stated in order to make the statements therein not misleading.
The test of materiality is whether there is a substantial likelihood that a reasonable shareholder would consider the misstated or omitted fact to be
important in deciding how to vote. See TSC Indus. v. Northway, Inc., 426 U.S.
438, 449, 96 S. Ct. 2126, 2132, 48 L. Ed. 2d 757, 766 (1976). It is important, of
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[3] Asset Acquisitions
If the foreign acquirer wishes to acquire only certain branches
of an existing bank, it may arrange to acquire the appropriate assets and assume the agreed liabilities directly from the target
bank. If such a transaction included the assumption of insured
deposit liabilities, it would generally have to be eected by the
foreign acquirer through a subsidiary depository institution
chartered under state or federal law. If the foreign acquirer did
not already control a U.S. depository institution, it would have to
charter and obtain insurance for, or acquire, a U.S. depository
institution in order to acquire the branches. As a result, many
foreign acquirers may nd this option unattractive.
The typical acquisition of all or substantially all of the assets of
a depository institution is accompanied by the acquirer's assuming all or nearly all of the liabilities of the bank and is followed
by the liquidation of the target and a distribution to its shareholders of the proceeds from the sale.119 Even though an asset acquisition thus may have the same economic eect as a merger,120 it
may be substantially more cumbersome in practice because of a
variety of factors, including the need to examine individual assets to ensure that the target can transfer good title, prepare separate instruments of transfer, and obtain necessary consents for
the assignment of contracts and other rights and liabilities.
[4] Deal Protection
Deal protection measures are designed to increase the likelihood of completion of a public company transaction, make competing bids more challenging, and, in the event that the target
decides to pursue a higher bid between signing and closing,
compensate the acquirer for the time and expense involved in
negotiating the transaction. Deal protection is particularly
important in cases where there is a relatively long time lapse between the date that the agreement is signed and receipt of regulatory approvals. The most common types of deal protection are noshop provisions, break-up fees, and voting or voting and tender
course, to ensure consistency of disclosures between any proxy statement and
any related regulatory application.
119
It is technically possible, although very unusual (except in a failed depository institution transaction), for an acquirer to acquire all of the assets of a
target depository institution without assuming its liabilities. For a discussion of
acquisitions of failed depository institutions, see § 6:3[7].
120
The dierence between the tax treatment of a merger and that of an asset acquisition may have a signicant impact on the economics of a transaction,
but that topic is beyond the scope of this chapter.
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agreements. Another type of deal protection that appears primarily in stock deals is a provision that requires the target to hold a
vote on the transaction even if the target's board withdraws its
recommendation of the transaction (a force-the-vote provision).
Because many of these devices restrict the actions of the target's
board of directors and may, in certain circumstances, conict
with the duciary duties of those directors, they are subject to
close scrutiny by the courts.121 In general, U.S. courts will strike
down devices that either preclude competition and prevent
shareholders from receiving a better deal or coerce shareholders
into accepting an agreed deal.122
[a] No-Shop Provisions
No-shop or nonsolicitation provisions prohibit the target (or
both parties in a merger of equals) from encouraging or soliciting
competing bids during the period between signing of the agreement and closing. The no-shop provision will typically be qualied by what is generally referred to as a duciary-out provision.123
Fiduciary-out provisions permit the target's board to engage in
discussions with other potential bidders who have made unsolicited oers that the board reasonably believes may lead to a
“superior proposal” and to provide those bidders with condential
121
See Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985);
Paramount Communications v. QVC Network, 637 A.2d 34 (Del. 1994) (“noshop” provision and stock option agreement were inconsistent with Paramount
directors' duciary duties). Compare Cottle v. Storer Communication, Inc., 849
F.2d 570 (11th Cir. 1988) and Bualo Forge Co. v. Ogden Corp., 717 F.2d 757
(2d Cir.), cert. denied, 464 U.S. 1018, 104 S. Ct. 550, 78 L. Ed. 2d 724 (1983)
(options on stock upheld) with, e.g., Hanson Trust PLC v. ML SCM Acquisition,
Inc., 781 F.2d 264 (2d Cir. 1986); Mills Acquisition Co. v. Macmillan, Inc., 559
A.2d 1261 (Del. 1989); and MacAndrews & Forbes Holdings, Inc. v. Revlon, Inc.,
501 A.2d 1239 (Del. Ch. 1985), a'd, 506 A.2d 173 (Del. 1986) (options held to be
granted in breach of ocer and director duciary duties).
122
Among the criteria that often may be relevant are (1) whether protective
measures are granted in an active bidding situation, (2) the extent to which the
protective measures preclude competing oers, (3) the extent to which the
target already has been “shopped,” (4) the number and nature of outstanding offers, (5) the “disinterestedness” of the target's board of directors, (6) the acquisition price oered by the beneciary of the protective measures compared to
other oers (or, if none, compared to the range of fairness and the likelihood of
higher oers), (7) time constraints and other pressures on the target, and (8)
the diligence and analysis of the target's board in granting the protective
measures.
123
Under some circumstances (rare in acquisitions of depository institutions
but more common in management buyouts), the agreement will expressly permit
the target to solicit other buyers, or shop itself, for a limited amount of time
prior to the nonsolicitation period (a go-shop provision).
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information that will assist them in making a bid, subject to
their agreeing to be bound by a condentiality agreement. Generally, the duciary-out provisions state that the target's board
may withdraw the recommendation of the existing transaction
and, if the merger agreement does not include a “force the vote”
provision, terminate the existing agreement and enter into a new
agreement if the target's board determines in good faith, after
consulting with legal counsel, that it must take that action to
comply with its duciary duties under applicable law. As
discussed in greater detail in Section 6:3[4][b], the target's
exercise of a duciary-out typically triggers the obligation to pay
a “break-up fee” to the original acquirer, which cannot be of sufcient size to preclude the possibility of a competing bid (generally from 2% to 4% of the deal's equity value).
Under Delaware law, where many signicant U.S. bank and
thrift holding companies are incorporated, directors have duciary duties to act in the best interests of the corporation and its
shareholders. Generally, the actions of directors are aorded the
protection of the business judgment rule (a rebuttable presumption that the directors acted with care, loyalty, and in good faith).
In certain situations, such as a sale of control of a company or
establishment of defensive measures that could be viewed as
entrenching the existing board and management, the business
judgment rule will not apply and the actions of directors will be
subject to enhanced judicial scrutiny.124 If a target has put itself
up for sale or there will be a change of control (sale of the
company for cash or to an acquirer with a controlling shareholder), directors have a duty to secure the transaction oering
the best value reasonably available to shareholders. The existence of these duciary duties prompts the inclusion of duciaryout clauses in most no-shop provisions.
Delaware courts permit no-shop provisions in the absence of a
breach of duciary duty. However, recent decisions have implied
that these provisions will be subject to close scrutiny, particularly
if they could be construed as not containing a meaningful duciary out. Even if a transaction does not constitute a “change of
control” that would trigger Revlon duties (for example, a stockfor-stock merger where the acquirer's stock is widely held), a
target's board still has duciary duties to reasonably inform itself
about alternative transactions after signing a merger agreement.
In other words, although a board may not have a duty to negotiate with third parties, it should be informed before making a de124
See Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173
(Del. 1986); Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946 (Del. 1985).
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cision not to negotiate.125
Phelps Dodge, ACE Limited126 and several other subsequent
cases have led some to question whether the Delaware law
distinction between sale-of-control transactions and those that do
not constitute a sale-of-control is as meaningful as was once
widely thought. It remains clear that target directors in a sale-ofcontrol transaction have Revlon duties to act as “auctioneers” to
obtain the highest attainable price for shareholders because such
a transaction is the shareholders' last opportunity to obtain a
control premium for their shares. However, the duties of target
directors (and the scope of exibility accorded them) in a non-sale
of control transaction are less clear, and further guidance from
the Delaware courts is required before this matter comes into
clearer focus.127
[b] Break-up Fees
Break-up fees generally are payable by a target (or either party,
in a merger of equals) upon the occurrence of certain trigger
events. These trigger events are typically tied to the termination
provision that gives either party the right to terminate the deal
if, for example, (1) the target's board withdraws or adversely
modies its recommendation of the merger in order to accept a
superior proposal (the acquirer may insist on rst being given the
right to match any such proposal); or (2) the shareholders vote
down the deal at a time when another acquisition proposal has
been made public, and within a certain period of time (e.g., 12
months) after such a termination, the seller enters into a superior
transaction with a third party. The number of trigger events and
conditions attached to each will vary depending upon the
circumstances. In some instances, a break-up fee is payable
simply as a result of a failure to obtain the required vote of the
target's shareholders, but in such a case, the fee is often smaller
than the break-up fees payable as a result of other trigger events
and conditions.
Recent break-up fees have ranged between 1% and 5% of the
equity value of the transaction with approximately 90% of the
125

See Phelps Dodge Corp. v. Cyprus Amax Minerals Co., 1999 Del. Ch.
LEXIS 202 (Del. Ch., Sept. 27, 1999).
126
See ACE Ltd. v. Capital Re Corp., 747 A.2d 95 (Del. Ch. 1999).
127
The Delaware Court of Chancery recently held the heightened standard
of review under Revlon applied to a merger where shareholders were to receive
50% cash and 50% stock for their shares. In re Smurt-Stone Container Corp.
Shareholder Litigation, No. 6164-VCP (May 20, 2011).
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break-up fees being 4% or less.128 Delaware courts will not enforce
break-up fees if they are so large as to eectively prohibit (either
alone or together with other defensive measures) materially better alternative transactions. However, break-up fees will be upheld if the amount can be justied as reasonably necessary to attract the acquirer in the face of competition.129 Courts have
recognized that break-up fees can serve legitimate purposes by
inducing an initial bidder to enter into a transaction and by
permitting the target to pursue higher bids after signing the
initial agreement.130 Courts generally look at the whole package
of deal protections in determining reasonableness and will look
more favorably upon their existence if a target has previously
considered other bids.
[c] Voting Agreements/Tender Agreements
Voting agreements or voting and tender agreements (agreements with individual shareholders to support the transaction)
are common in transactions where the target has concentrated
shareholding. One of the primary negotiated issues associated
with these agreements is whether the obligations of the shareholder not to support an alternative transaction survive the
termination of the original transaction agreement or whether
upon such termination, the shareholder is free to support an
alternative transaction (the more common result).
[5] Public Disclosure Obligations
An early step in a friendly acquisition is the initiation by the
acquirer of discussions with the target's management, board of
directors, or nancial advisor. A target may be approached
formally or informally, depending upon the nature of the relationships between the acquirer and the target. During these discussions, the acquirer may make an oer to the target's board of
directors, which may then be followed by negotiations leading to
the execution of a denitive agreement between the acquirer and
the target.
128
Practical Law Company, What's Market: 2010 Public M&A Trends and
Highlights, January 13, 2011.
129
The Delaware Chancery Court has stated that a break-up fee of 3.5% of
transaction value was within a generally acceptable range (although it was on
the high end of what had previously been approved). See McMillan v. Intercargo
Corp., 768 A.2d 492 (Del. Ch. 2000). In contrast, a break-up fee of 6.3% was
viewed as probably going beyond the range of reasonableness. See Phelps Dodge
Corp. v. Cyprus Amax Minerals Co., 1999 Del. Ch. LEXIS 202 (Del Ch. Sept. 27,
1999).
130
See In re J.P. Stevens & Co. Shareholders Litig., 540 A.2d 1088 (Del.
1988).
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If the target is a publicly-held company, when the parties reach
an agreement, a press release should be issued setting forth its
principal terms, including the structure, method of nancing,
timing, and principal conditions to the completion of the
transaction. In addition, there is always a risk that public
disclosure of the negotiations will occur (or be required) prior to
executing an agreement. As a result of rumors, leaks, heavy trading in the target's stock or other reasons, either of the parties
(but typically the target) may decide that it has an obligation
under applicable securities laws and exchange regulations to disclose the negotiations prior to the execution of the written
agreement. Care must be taken to avoid triggering premature
disclosure since there is a risk that the acquirer will lose control
of the process as a result.
[6] Noncontrolling Minority Investments
The acquisition structures discussed in Sections 6:3[1] to 6:3[3]
will generally result in the acquirer controlling the U.S. bank,
thrift, or the bank or thrift holding company and therefore will
require prior regulatory approval. Some foreign acquirers,
however, may wish to invest in a U.S. depository institution or
its holding company on a basis that does not result in acquiring
control over the entity or that does not require prior approval by
any federal banking regulators.131
The federal statutory denitions of control are basically the
same for investments in any type of U.S. depository institution or
bank or thrift holding company. Essentially, the relevant statutes
deem an investment to be controlling if the investor:
(1) acquires or controls 25% or more of any class of voting securities of the target company;
(2) has the power to elect a majority of the target's board of
directors or similar body; or
131
Such a foreign acquirer may view such an investment as a rst step to a
larger investment or may wish to avoid the expense and delay of the application
procedure. In addition, a limited investment may be chosen to avoid liabilities
arising from “control” of a U.S. depository institution, including the requirement under Section 616(d) of the Dodd-Frank Act to serve as a source of strength
to subsidiary insured depository institutions, see 12 U.S.C.A. § 1831o-1, and the
provision in the Financial Institutions Reform, Recovery and Enforcement Act
of 1989 (FIRREA) requiring FDIC-insured depository institutions to guarantee
the FDIC against losses incurred by any other FDIC-insured depository institution under common control with them. See § 6:7[1].
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(3) exercises a “controlling inuence” over the management or
policies of the target company.132
The banking regulators treat the rst two alternatives as effectively conclusive with almost no exceptions. The third alternative is less determinate.
The “controlling inuence” test was added to the BHC Act in
1970.133 The legislative history of this amendment indicates that
this test was meant to capture any company that, although falling short of triggering either of the rst two tests, nevertheless
had “actual control” of a banking organization.134 The Board has
interpreted the test as requiring a determination of whether an
investor would have the power or ability to exercise a controlling
inuence.135 This determination is based on both the facts and
circumstances of a particular investment in a banking organization and the relationship between the investor and the banking
organization.136
A noncontrolling investment in a U.S. bank, thrift, or bank or
thrift holding company may be structured in a way that either
132

See 12 U.S.C.A. §§ 1841(a)(2) (BHC Act), 1467a(a)(2) (HOLA), 1817(j)(8)
(B) (CIBC Act); 12 C.F.R. §§ 225.2(e) (Board—BHC Act and CIBC Act), 238.2(e)
(Board—HOLA and CIBC Act), 5.50(d)(3) (OCC—CIBC Act, national banks),
303.81(c) (FDIC—CIBC Act, state nonmember banks), 174.4(a) (OCC—CIBC
Act, federal thrifts), 391.43(a) (FDIC—CIBC Act, insured state-chartered
thrifts).
133
Pub. L. No. 91-607, § 101(a) (1970).
134
The Congressman who introduced the amendment, Representative
Ashley, explained that the amendment was intended to “provid[e] that actual
control of any bank, even at less than 25 percent, is sucient to require the controlling company to register as a bank holding company.” 115 Cong. Rec. H10561
(daily ed. Nov. 5, 1969) (statement of Rep. Ashley). See H.R. Rep. No. 91-1747,
12 (1970).
135
See 12 C.F.R. §§ 225.2(e)(iii) (controlling inuence over bank or bank
holding company), 238.2(e)(4) (controlling inuence over a thrift or a thrift holding company). See also Patagonia Corporation, 63 Fed. Res. Bull. 288, 292
(1977) (“The Board believes that the test is, therefore, whether a company may
be considered to have been so inuential in the aairs of a particular company
as to be considered to have been engaged in that business”); Citizens and
Southern Georgia Corporation, Fed. Res. Interp. Ltr. 1981 WL 156863 (Sept. 21,
1981).
136
Federal Reserve Board, Policy Statement on Equity Investments in Banks
and Bank Holding Companies (2008) (the 2008 Policy Statement). The 2008
Policy Statement was issued as if it would be codied at 12 C.F.R. § 225.144,
but it has not been published in the Federal Register or the Code of Federal
Regulations. In contrast, the Board's 1982 Policy Statement on Nonvoting
Equity Investments by Bank Holding Companies was published in the Federal
Register Code of Federal Regulations and is codied at 12 C.F.R. § 225.143 (the
1982 Policy Statement).
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does or does not require the prior approval of the federal banking
regulators.137
[a] Noncontrolling Investments Not Requiring
Regulatory Approval
In order to avoid the need for prior approval, an investment in
a banking organization generally must be structured as follows:
E if the investor is a bank holding company, thrift holding
company, or a foreign bank (or the parent of a foreign bank)
with a U.S. commercial banking presence, the investment
must be limited to less than 5% of any class of voting securities of the target;138 or
E for any other type of investor, the investment must be
limited to less than 10% of any class of voting securities of
the target.139
In either case, the investor may be able to acquire an additional
amount of nonvoting securities. The exact amount of nonvoting
securities that may be acquired without prior regulatory approval
depends on the facts of the investment but generally is up to
137
It is also important to determine when an investment in a state-chartered
depository institution or its holding company would be considered to be a controlling investment or otherwise require any approval or notice under applicable
state law. These sorts of state law issues are beyond the scope of this chapter.
138
See 12 U.S.C.A. § 1842(a)(3), 12 C.F.R. § 225.11(c)(1) (approval required
for investment by a bank holding company of 5% or more of any class of voting
securities of bank or bank holding company); 12 U.S.C.A. § 1843(i), (j)(1)(A) and
(k)(6)(B), 12 C.F.R. § 225.24 (approval required for investment by a bank holding company of 5% or more of any class of voting securities of a thrift or thrift
holding company); 12 U.S.C.A. § 1467a(e)(1)(A)(iii), 12 C.F.R. § 238.11(c)(1) (approval required for investment by a thrift holding company of 5% or more of any
class of voting securities of a thrift or thrift holding company). An investment in
less than 5% of any class of voting securities of a bank, thrift, or bank or thrift
holding company is presumed to be noncontrolling for purposes of the BHC Act
and HOLA. 12 U.S.C.A. § 1841(a)(3), (4), 12 C.F.R. § 225.31(e)(1) and (2) (investment by a bank holding company in a bank or bank holding company); 12
U.S.C.A. § 1843(c)(6), 12 C.F.R. § 225.22(d)(5) (investment by a bank holding
company in a thrift or a thrift holding company); 12 C.F.R. § 238.21(e)(1) and
(2) (investment by a thrift holding company in a thrift or a thrift holding
company).
139
See 12 C.F.R. § 225.41(c)(2) (Board—CIBC Act regulations for state
member banks and bank holding companies; rebuttable presumption of control,
requiring prior notice, if acquisition is for 10% or more of any class of voting securities, among other conditions); 12 C.F.R. §§ 238.31(c)(2) (Board—CIBC Act
regulations for thrift holding companies; same), 5.50(f)(2)(iii) (OCC—CIBC Act
regulations for national banks; same), 174.4(b) (OCC—CIBC Act regulations for
federal thrifts), 303.82(b)(2) (FDIC—CIBC Act regulations for state nonmember
banks; same), 391.43(b) (FDIC—CIBC Act regulations for insured statechartered thrifts).
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14.9% and, as discussed in more detail in Section 6:3[6][b], could
potentially represent up to 25% or even 33.3% of the total equity
of the target (inclusive of the amount of voting securities
acquired).140 However, the greater the amount of nonvoting securities added to the amount of voting securities at or near the 5%
or 10% thresholds discussed below in Section 6:3[6][b], the likelier
it is that the relevant banking regulator could require the
acquirer to le an application or notice for prior approval or would
review the terms of the proposed investment to ensure that it
agrees that no such ling is required.141
Even if no prior regulatory approval is necessary, in the case of
an investor that acquires between 5% and 9.9% of a banking
organization's voting shares, the Board's practice generally is to
require the investor (including its subsidiaries and aliates) to
enter into so-called “passivity commitments.” These are standardform undertakings that the investor makes to the Board and are
designed to ensure that the investor will not attempt to exercise
a controlling inuence over the management or policies of the
140

The Board sta generally treats total equity as including voting and
nonvoting common shares, voting and nonvoting preferred stock, any securities
convertible into or exchangeable for shares of common stock or other voting securities at the option of the holder or mandatorily after the passage of time, and
any warrants or options (regardless of the exercise price) for shares of common
stock or other voting securities. Nonvoting securities that are nonvoting while
held by the investor, but convert or are convertible into voting securities upon
their sale or transfer to an unaliated third party, will nonetheless be treated
as if they were voting in the hands of the investor unless by their terms they
may be transferred only (i) to an aliate of the investor or to the target; (ii) in a
widespread public distribution (which can include a Securities Act Rule 144A
oering); (iii) in transfers in which no transferee (or group of associated
transferees) receives 2% or more of any class of voting securities of the target;
or (iv) to a transferee that would control more than 50% of the voting securities
of the target without counting the securities transferred by the investor. See
2008 Policy Statement, § 225.144(c)(2) at 10. Under certain circumstances, some
forms of deeply subordinated debt may also be included in total equity.
In calculating an investor's ownership percentage of any class of voting
securities or the total equity of a bank, thrift, or bank or thrift holding company,
the Board and the other banking regulators generally include in the numerator:
the holder's shares or other class of voting securities, plus any warrants, options, and convertible or exchangeable securities owned by the holder; and in
the denominator: all outstanding shares or other class of voting securities, plus
any warrants, options, and convertible or exchangeable securities owned by the
holder (but not those owned by other holders).
141
As discussed in § 6:3[6][b], investments at or above these thresholds trigger requirements to le applications or notices for prior regulatory approval.
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banking organization.142
If other investors are acquiring comparable percentages of the
target's voting securities in the same transaction or in related
transactions at the same time, the Board generally will also
require each investor to make so-called “anti-association”
certications to the Board and respond to a set of information
requests about the investor, how the investor came into the transaction, and the extent to which it may have had contacts or
142

The Board's standard set of passivity commitments typically includes
undertakings not to: (1) exercise or attempt to exercise a controlling inuence
over the management or policies of the target or any of its subsidiaries; (2) seek
or accept representation on the board of directors of target or, in the alternative, have or seek more than one representative on the board of directors of the
target or any of its subsidiaries; (3) if the investor has a representative on the
board of directors of the target or any of its subsidiaries, permit that representative to serve (i) as the chairman of the board, (ii) as the chairman of any committee of the board, (iii) as a member of any committee of the board of the
target or any of its subsidiaries if the representative occupies more than 25% of
the seats on the committee, or (iv) as a member of any committee of the board
of the target or any of its subsidiaries with the authority to act on behalf of the
full board between formal meetings; (4) have or seek to have any employee or
representative serve as an ocer or employee of the target or any of its subsidiaries; (5) take any action that will cause the target or any of its subsidiaries to
become a subsidiary of investor; (6) own or control shares that will cause the
combined interests of the investor and its subsidiaries, and their respective ofcers, directors, and aliates, to equal or exceed 25% of any class of target's
outstanding voting securities; (7) own or control equity interests that would
result in the combined voting and nonvoting equity interests of the investor and
its ocers and directors to equal or exceed 25% of the total equity of the target
or any of its subsidiaries, or 33.3% of the total equity if the investor and its ofcers and directors own or hold less than 15% of any class of voting securities;
(8) propose a director or slate of directors in opposition to a nominee or slate of
nominees proposed by the management or the board of directors of target or any
of its subsidiaries; (9) enter into any agreement with the target or any of its
subsidiaries that substantially limits the discretion of the target's management
over major policies and decisions, including about employing and compensating
executive ocers, engaging in new business lines, raising additional debt or
equity capital, merging or consolidating with another rm, or acquiring, selling,
leasing, transferring, or disposing of material assets, subsidiaries, or other entities; (10) solicit or participate in soliciting proxies with respect to any matter
presented to the shareholders of target; (11) dispose or threaten to dispose of
shares of target or any of its subsidiaries as a condition of specic action or nonaction by target; or (12) enter into any banking or nonbanking transactions
with the target or any of its subsidiaries except for maintaining deposit accounts with a maximum aggregate balance of $500,000 on substantially the
same terms as those for unaliated persons. Except for the business relationship commitment, these commitments are generally not negotiable. A modied
form of passivity commitments is generally available if the investor is a
registered investment company under the U.S. Investment Company Act of
1940.
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shared information with other investors about the transaction.143
The anti-association certications and the information requests
are designed to ensure that none of the investors is acting in
concert with other investors with respect to the transaction and
thus does not constitute a single association or group with other
investors that would require the aggregation of the relevant
investors' equity interests in the target banking organization.144
143

The anti-association certications are generally standard-form representations and covenants to the eect that: (1) the investor is not an aliate of any
of the other investors; (2) the investor reached its investment decision independently of the other investors; (3) the investor is not managed or advised by an
investment manager or investment advisor performing the same services for
any of the other investors; (4) the investor has not been and will not be part of a
group, consisting of substantially the same investors in substantially the same
combination of interests, that engages in any additional banking or nonbanking
activities or business ventures in the U.S. without prior consultation with the
Board; (5) the investor has not entered and will not enter into any agreements
or understandings with any of the other investors to act in concert for purposes
of exercising a controlling inuence over the target; and (6) any director
representing the investor will not collude or conspire with any other directors or
shareholders of the target with respect to exercising the director's voting rights.
These certications are generally included as part of the investor's passivity
commitments.
144
The following persons are subject to a rebuttable presumption that they
are acting in concert: (1) a company and any controlling shareholder, partner,
trustee, or management ocial of the company if both own voting securities of
the target; (2) an individual and the individual's immediate family; (3)
companies under common control; (4) persons that are parties to any agreement, understanding, or other arrangement, whether or not in writing, regarding the acquisition, voting, or transfer of control of voting securities of the
target (except for certain revocable proxies); (5) persons that make joint lings
under Sections 13 and 14 of the Exchange Act and the rules thereunder; and (6)
a person and any trust for which the person acts as trustee. See 12 C.F.R.
§§ 225.41(d) (Board—CIBC Act regulations for banks and bank holding
companies), 238.31(d) (Board—CIBC Act regulations for thrift holding
companies and thrifts), 5.50(f)(2)(ii) (OCC—CIBC Act regulations for national
banks).
The historic OTS regulations that have been adopted by the OCC and the
FDIC for federal and insured state-chartered thrifts incorporate similar rebuttable presumptions of concerted action, except that the OTS regulations:
E apply a presumption of concerted action in the case of a company and
any controlling shareholder, partner, trustee, or management ocial of
the company not only when both own voting securities of the target but
also when the company provides credit to the person to purchase the
target's stock, or the company pledges its assets or otherwise is
instrumental in obtaining nancing for another person to purchase
stock of the target;
E do not apply the rebuttable presumption of concerted action in the case
of persons that are parties to any agreement, understanding, or other
arrangement, whether or not in writing, regarding the acquisition, vot324
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If none of the investors' proposed ownership percentages of the
target's voting shares exceed the thresholds for ling an application or notice as described in Section 6:3[6][b], the Board may
nevertheless require the target to submit the transaction agreements and related information so that the Board can review them
for purposes of determining whether it concurs that no application or notice for prior approval from any of the investors is
necessary.
In many cases involving “stake-out” or other noncontrolling
investments that are designed to avoid the need for prior regulatory approval, the acquirer will negotiate a written agreement
with the target's management or certain of its shareholders to
govern their ongoing relationship. In negotiating the terms of
such an agreement, the acquirer may seek provisions designed to
protect its investment (such as arrangements for representation
on the board of directors and agreements with respect to the
acquirer's right to participate in decisions concerning strategic or
operational matters), while the target's management typically
will negotiate for the ability to make decisions and take actions
autonomously and may seek to restrict the acquirer's ability to
increase its ownership interest without the consent of the target's
management or other shareholders. If the acquirer wishes to
avoid the requirement of prior regulatory approval or other
regulatory consequences, care must be taken in structuring the
transaction and any such agreements so that the banking regulators do not deem them to give the acquirer “control” over the
target.145
ing, or transfer of control of voting securities of the target (except for
certain revocable proxies) (presumption (4) above); and
E apply a presumption of concerted action where persons either (i) both
own stock in the target and both are also management ocials, controlling shareholders, partners, or trustees of another company, or (ii) one
person provides credit to another person or is instrumental in obtaining
nancing for another person to purchase stock of the target.
See 12 C.F.R. §§ 174.4(d) (OCC—CIBC Act regulations for federal thrifts),
391.43(d) (FDIC—CIBC Act regulations for insured state-chartered thrifts).
145
An acquirer will be subject to a rebuttable presumption of control over
the target if (1) the acquirer owns, controls, or has the power to vote more than
5% of the voting stock, and one or more persons having policy-making functions
with the acquirer serve in the same capacity with the target, and no other
person owns, controls, or has the power to vote as much as 5% of the voting
stock of the target; (2) the acquirer owns or controls more than 5% of the voting
stock of the target, and when shares of the target owned by directors, ocers,
trustees, or partners of the company or shareholders of the acquirer owning
more than 25% of the acquirer's voting stock (including, in each case, members
325
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[b] Noncontrolling Investments Requiring Regulatory Approval
An investment in a U.S. bank, thrift, or bank or thrift holding
company may still be considered noncontrolling, but will require
the prior approval of the relevant federal banking regulators as a
noncontrolling investment, if it is structured as follows:
E if the investor is a bank holding company, thrift holding
company, or a foreign bank (or the parent of a foreign bank)
with a U.S. commercial banking presence, the investment
represents 5% or more, but less than 25%, of any class of
voting securities of the target;146 or
E for any other type of investor, the investment represents
10% or more, but less than 25%, of any class of voting securities of the target.147
In either case, as discussed in more detail in this section, the
of their families) are added to the stock in the target owned by the acquirer, the
total exceeds 25% or more of the voting stock of the target; (3) the acquirer, pursuant to an agreement or understanding with the target, exercises signicant
inuence with respect to the general management or overall operations of the
target; or (4) the acquirer enters into an agreement under which the rights of
shareholders in the target are restricted in any manner (with certain exceptions). In addition, an acquirer that, directly or indirectly, owns securities of the
target that are immediately convertible at the holder's option into voting stock
is presumed, subject to rebuttal by the acquirer, to control the voting stock. See
12 C.F.R. §§ 225.31(d) (Board—rebuttable presumption of control over banks
and bank holding companies), 238.21(d) (Board—rebuttable presumption of
control over thrift holding companies and thrifts), 5.50(f)(2)(iii) (OCC—rebuttable presumption of control over national banks), 303.82(b)(2) (FDIC—rebuttable
presumption of control over state nonmember banks).
A dierent series of rebuttable presumptions of control applies to investors in federal thrifts and insured state-chartered thrifts that are not themselves
banks, bank holding companies, thrift holding companies, or foreign banks (or
the parents of foreign banks) with a U.S. commercial banking presence. For a
discussion of these presumptions, see § 6:3[6][b]. See also 12 C.F.R. §§ 174.4(b)
(OCC—CIBC Act regulations establishing rebuttable presumptions of control
over federal thrifts), 391.43(b) (FDIC—CIBC Act regulations establishing rebuttable presumptions of control over insured state-chartered thrifts).
146
See 12 U.S.C.A. § 1842(a)(3), 12 C.F.R. § 225.11(c)(1) (approval required
for investment by a bank holding company of 5% or more of any class of voting
securities of bank or bank holding company); 12 U.S.C.A. § 1843(i), (j)(1)(A) and
(k)(6)(B), 12 C.F.R. § 225.24 (approval required for investment by a bank holding company of 5% or more of any class of voting securities of a thrift or thrift
holding company); 12 U.S.C.A. § 1467a(e)(1)(A)(iii), 12 C.F.R. § 238.11(c)(1) (approval required for investment by a thrift holding company of 5% or more of any
class of voting securities of a thrift or thrift holding company).
147
See 12 C.F.R. §§ 225.41(c)(2) (Board—CIBC Act regulations for banks and
bank holding companies; rebuttable presumption of control, requiring prior notice, if acquisition is for 10% or more of any class of voting securities, among
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investor may be able to acquire an additional amount of nonvoting securities provided that its ownership percentage of the
target's total equity (inclusive of the voting securities acquired)
does not exceed 33.3%.148
As noted in Section 6:3[6][a], the determination of whether a
banking organization or other investor acquiring between 5% and
24.9% of any class of voting securities of a U.S. banking organization is making a noncontrolling investment or is able to exercise
a controlling inuence and thereby control the banking organization is based on the facts and circumstances of the investment
and the investor's relationship with the banking organization.149
On September 22, 2008, the Board issued its 2008 Policy Statement, in which it provided guidance on the following factors,
which the Board evaluates in determining whether minority
investors are able to exercise a controlling inuence over a U.S.
banking organization:
E Director representation. A noncontrolling investor may have
one director representative on the banking organization's
board of directors (and on the board of directors of any
subsidiary). The director may also serve on board committees provided that he or she is not the chairman of the board
or of any committee, each committee consists of at least four
members, and no committee has the authority or ability to
make or block policy or other decisions that bind the full
other conditions), 238.31(c)(2) (Board—CIBC Act regulations for thrift holding
companies; same), 5.50(f)(2)(iii) (OCC—CIBC Act regulations for national banks;
same), 174.4(b) (OCC—CIBC Act regulations for federal thrifts), 303.82(b)(2)
(FDIC—CIBC Act regulations for state nonmember banks; same), 391.43(b)
(FDIC—CIBC Act regulations for insured state-chartered thrifts).
148
See 2008 Policy Statement, § 225.144(c)(2) at 8–10.
149
See 2008 Policy Statement, § 225.144(a) at 4. The Board has approved a
number of noncontrolling investments by U.S. and foreign bank holding
companies in U.S. banking organizations in recent years. See, e.g., Mitsubishi
UFJ Financial Group, Inc., 97 Fed. Res. Bull. (forthcoming 2011) (Order at 13)
and 95 Fed. Res. Bull. B34 (2009) (up to 24.9% of Morgan Stanley); Goldman
Sachs Group, Inc., 97(2) Fed. Res. Bull. 22 (2011) (retention of 9.8% of Avenue
Financial Holdings); China Investment Corporation, 96 Fed. Res. Bull. B31
(2010) (up to 10% of Morgan Stanley); City Holding Company, 96 Fed. Res.
Bull. B21 (2010) (up to 7.5% of First United); Morgan Stanley, 95 Fed. Res.
Bull. B86 (2009) (up to 9.9% of Chinatrust Financial Holding); Morgan Stanley,
95 Fed. Res. Bull. B93 (2009) (retention of 9.9% of Herald National Bank); Sky
Financial Group, Inc., 92 Fed. Res. Bull. C92 (2006) (up to 9.99% of LNB
Bancorp).
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board or management of the banking organization.150 The
Board sometimes restricts the number of board committees
on which an investor may be represented, particularly in
acquisitions involving multiple investors in which more than
one investor seeks board and committee representation.
A noncontrolling investor may have two director representatives on the banking organization's board of directors if its
aggregate director representation is proportionate to its total
voting or equity interest but does not exceed 25% of the voting members of the board, and another, larger shareholder
of the banking organization is a bank holding company that
controls the banking organization.151 The Board recently
permitted Mitsubishi UFJ Financial Group, Inc. (MUFG), in
connection with converting its convertible preferred stock in
Morgan Stanley to up to 24.9% of Morgan Stanley's common
shares, to have two representatives on Morgan Stanley's
board of directors even though MUFG is Morgan Stanley's
largest shareholder. In approving MUFG's increased director representation, the Board considered the following
factors: (1) the size, composition and expertise of the Morgan
Stanley board, and the fact that a majority of its members
continued to be independent of management; (2) MUFG's
representatives represented less than 15% of the total
membership of the board and neither director representative
would be able to second a motion of the other MUFG representative; (3) MUFG only had one vote on any committee of
the board; and (4) MUFG made commitments to the Board
to maintain the level of its voting investment in Morgan
Stanley and to use its reasonable best eorts to assist
Morgan Stanley in seeking additional funding from other
sources.152 In light of these factors and the exceptional circumstances in which MUFG's original investment in Morgan
Stanley was made at the height of the 2008 nancial crisis,
it is unclear whether this will serve as a precedent for other
minority investors wishing to have two director representatives in the absence of a larger, controlling shareholder that
is itself a bank holding company.
150
See 2008 Policy Statement, § 225.144(c)(1) at 6, 8. See also Goldman
Sachs Group, Inc., 97(2) Fed. Res. Bull. 22, 23–24 and App. (2011); Morgan
Stanley, 95 Fed. Res. Bull. B86, B87 and App. (2009); Mitsubishi UFJ Financial
Group, Inc., 95 Fed. Res. Bull. B34, B36 (2009).
151
See 2008 Policy Statement, § 225.144(c)(1) at 7–8.
152
Mitsubishi UFJ Financial Group, Inc., 97(4) Fed. Res. Bull. 10, 12 and 18
n. 39 (2011).
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E Total equity. As noted in this section, a noncontrolling investor may own up to 24.9% of any class of voting securities of
a banking organization. In its 2008 Policy Statement, the
Board explicitly addressed the issue of the extent to which
an investor's ownership of nonvoting equity could aect the
control analysis. The Board observed that the BHC Act does
not expressly limit the ownership of nonvoting shares, but
stated that, “in most circumstances,” ownership of 25% or
more of a banking organization's total equity would give an
investor “enough of the capital resources” of the banking organization to have a controlling inuence.153 Nevertheless,
recognizing that the ability to exercise a controlling inuence through nonvoting equity depends on the facts and circumstances of an investor's overall investment and on the
capital structure of the banking organization, the Board
concluded that a noncontrolling investor may generally own
up to 33.3% of total equity provided that its ownership of
any class of voting securities does not exceed 14.9%.154
E Passivity commitments. As noted in Section 6:3[6][a], the
Board generally requires any investor acquiring 5% or more
of any class of voting securities of a banking organization to
enter into passivity commitments. 155 If other investors
acquire 5% or more of the banking organization's voting
shares in the same transaction or in related transactions at
the same time, each investor also generally will be required
to make the antiassociation certications and (in addition to
the information required to be provided as part of the
investor's application under the BHC Act or any notice under
the CIBC Act)156 respond to the Board's information requests
about the investor, how the investor came into the transaction, and the extent to which it may have had contacts or
153

2008 Policy Statement, § 225.144(c)(2) at 9.
2008 Policy Statement, § 225.144(c)(2) at 9–10. Any nonvoting securities
that may not be converted into voting shares while held by the investor, but are
convertible into voting shares upon their transfer to an unaliated third party,
must be subject by their terms to the Board's standard set of transfer
restrictions. See 2008 Policy Statement, § 225.144(c)(2) at 9–10.
155
See 2008 Policy Statement, § 225.144(c)(3) at 11. See also Mitsubishi UFJ
Financial Group, Inc., 97(4) Fed. Res. Bull. 10, 11–12 (2011) and 95 Fed. Res.
Bull. B34, B36 (2009); Goldman Sachs Group, Inc., 97 Fed. Res. Bull. 22, 23–24
and App. (2011); China Investment Corporation, 96 Fed. Res. Bull. B31, B32
(2010); City Holding Company, 96 Fed. Res. Bull. B21, B21 and App. (2010);
Morgan Stanley, 95 Fed. Res. Bull. B86, B87 and Appendix (2009) (Chinatrust);
Morgan Stanley, 95 Fed. Res. Bull. B93, B93 and App. (2009) (Herald); Sky
Financial Group, Inc., 92 Fed. Res. Bull. C92, C93 and App. (2006).
156
See §§ 6:5–6:7.
154
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shared information with other investors about the transaction, as discussed in Section 6:3[6][a].157
In its 2008 Policy Statement, the Board also claried that
passivity commitments do not prevent a noncontrolling investor, like any other shareholder, from communicating with
a banking organization's management about the banking
organization's policies and operations and even advocating
for changes in them.158
Noting that “discussions alone are not the type of controlling
inuence targeted by the BHC Act,” the Board concluded
that a minority investor would not exercise a controlling
inuence if the decision on the particular matter remained
with the banking organization's shareholders as a group,
board of directors or management, as applicable, and the
investor's role in the decision were limited to voting in a
shareholders' meeting or, through its director representative, at the board of directors.159
E Business relationships. The extent to which a minority investor has or proposes to have ongoing business relationships with the target banking organization is a potential
control factor that is reviewed by the Board or other relevant banking regulator on a case-by-case basis. The Board
generally permits business relationships that are “quantitatively limited and qualitatively nonmaterial” and also
considers whether the business relationships are on market
157
As part of this exercise, the Board's practice is to request information
about the ownership structure of the investor and, among other items, whether
any bank or bank holding company, or an entity controlled by a bank or bank
holding company, owns 5% or more of any class of voting securities, voting
limited partnership interests, or other voting ownership interests of the investor. The purpose of this inquiry is to determine whether any such bank or bank
holding company would, as a result of the proposed investment, indirectly own
5% or more of the banking organization in which the investor proposes to acquire
a noncontrolling interest, notwithstanding that the investor may not be controlled by the bank or bank holding company. See, e.g., China Investment
Corporation, 96 Fed. Res. Bull. B31, B34 n.21 (2010) (approving “the indirect
acquisition by CIC of Morgan [Stanley]'s interests in Chinatrust and Herald”);
Morgan Stanley, 95 Fed. Res. Bull. B86, B91 n.34 (2009) (approving “the indirect
acquisition of the interest in Chinatrust by Mitsubishi UFJ Financial Group”);
Morgan Stanley, 95 Fed. Res. Bull. B93, B96–B97 n.25 (2009) (approving “the
retention of the indirect interest in Herald held by [Mitsubishi UFJ Financial
Group]”).
158
2008 Policy Statement, § 225.144(c)(3) at 11.
159
2008 Policy Statement, § 225.144(c)(3) at 12.
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terms, nonexclusive, and may be terminated without penalty
by the banking organization.160
The Board's standard passivity commitments prohibit a
noncontrolling investor from having any business relationship with the banking organization other than deposit accounts on market terms with an aggregate balance of
$500,000. 161 However, the Board is generally exible in
modifying the text of the business relationship commitment
to accommodate preexisting business relationships, sometimes subject to a limit based on percentage of revenues or
assets.162
E Covenants. A noncontrolling investor may not have veto
rights or contractual covenants that substantially limit the
discretion or ability of a banking organization's board of
directors or management to make major policy, or other,
decisions. In its 2008 Policy Statement, the Board identied
as potentially problematic covenants regarding: (1) the
employment or compensation of executive ocers; (2) new
business lines or substantial changes to operations; (3) the
issuance of additional debt or equity capital; (4) mergers or
consolidations; (5) the sale or other disposition of material
subsidiaries or major assets; or (6) the acquisition of signicant assets or control of another rm.163 Permissible covenants include prohibitions on: (i) the issuance of senior debt
or borrowing on a senior basis; (ii) the modication of the
terms of the investor's equity interest; (iii) the liquidation of
the banking organization; and (iv) the payment of dividends
on more junior securities (if any) if dividends on the
investor's equity interest are in arrears.164
In practice, the Board has evaluated minority investors'
160

See 2008 Policy Statement, § 225.144(c)(4)(i) at 13.
See, e.g., Goldman Sachs Group, Inc., 97(2) Fed. Res. Bull. 22, App. at
29–30 (2011); City Holding Company, 96 Fed. Res. Bull. B21, App. at B25
(2010).
162
See, e.g., Morgan Stanley, 95 Fed. Res. Bull. B86, Appendix at B92 (2009)
(Chinatrust); Morgan Stanley, 95 Fed. Res. Bull. B93, Appendix at B97–B98
(2009) (Herald).
163
See 2008 Policy Statement, § 225.144(c)(4)(ii) at 13–14. See also 1982
Policy Statement, § 225.143. The 1982 Policy Statement on stakeouts criticized
investments having agreements or “[p]rovisions that limit or restrict major policies, operations or decisions of the acquiree” or “[p]rovisions that make acquisition of the acquiree . . . by a third party . . . economically impracticable.” 12
C.F.R. § 225.143(c)(1)(iii) and (iv).
164
See 2008 Policy Statement, § 225.144(c)(4)(ii) at 14; 12 C.F.R. § 225.2(g)(2).
A noncontrolling investor may also have covenants entitling it to “limited”
161
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contractual covenants—whether contained in securities
purchase agreements or shareholders' agreements—on a
case-by-case basis and has sometimes permitted variants of
covenants identied in the 2008 Policy Statement as raising
control issues. It has permitted, for example, shareholders'
consent provisions requiring supermajority voting, provided
that no one shareholder or group of aliated shareholders
could be a blocking minority, relating to extraordinary
corporate actions above certain materiality thresholds (such
as mergers, dispositions of assets, incurrence of indebtedness, and issuance of additional equity or debt) provided
that there are carve-outs for any such actions taken by the
banking organization at the direction of any of its banking
regulators.
The OCC and FDIC generally interpret and apply the denition of control and acting in concert in a similar manner for
purposes of their administration of the CIBC Act for investors in
national banks and state nonmember banks, respectively.165
In contrast, the OTS historically applied a dierent series of
rebuttable presumptions of control and procedures for rebutting
them, including a rebuttal of control agreement, relating to
investments in thrifts and thrift holding companies.166 For any investor that is not a bank holding company, thrift holding
company, or a foreign bank (or the parent of a foreign bank) with
nancial information rights and consultation rights, 2008 Policy Statement,
§ 225.144(c)(4)(ii) at 14, which may be necessary if the investor accepts capital
commitments from pension and retirement plans regulated under the Employee
Retirement Income Security Act of 1974 (ERISA) and wishes to qualify as a
Venture Capital Operating Company (VCOC). The 1982 Policy Statement suggested that certain features help avoid a “controlling inuence” over the
acquiree, including “the right of the acquiree to ‘call’ the equity investment,”
“options or warrants to assure that the covenants that may become inhibiting
can be avoided by the acquiree,” and “a provision granting the acquiree a right
of rst refusal before warrants, options or other rights may be sold and requiring a public and dispersed distribution of these rights if the right of rst refusal
is not exercised.” 12 C.F.R. § 225.143(d). See also Letter from the Board of
Governors of the Federal Reserve System, dated Nov. 25, 1986, to John L. Carr,
Jr. (Sumitomo letter).
165
See 12 C.F.R. §§ 5.50(d)(3) (OCC's denition of control for national banks),
5.50(f)(2)(ii) (OCC's rebuttable presumptions of control under the CIBC Act
regulations for national banks), 5.50(d)(2) (OCC's denition of acting in concert
for national banks), 303.81(b) (FDIC's denition of acting in concert for state
nonmember banks), 303.82(b)(2) (FDIC's rebuttable presumptions of control
under the CIBC Act regulations for state nonmember banks), and 303.81(c)
(FDIC's denition of control for state nonmember banks).
166
See 12 C.F.R. § § 574.4(b), (c), and (e), 574.100 (former OTS regulations).
332

Acquisitions of U.S. Banks & Thrifts

§ 6:3

a U.S. commercial banking presence that seeks to make an investment in a federal or insured state-chartered thrift, the historic
OTC rebuttable presumptions of control and rebuttal of control
procedures, including rebuttal of control agreements, remain in
eect until further notice from the OCC and FDIC, respectively.167
These rebuttable presumptions of control are more detailed than
167
Under the OCC and FDIC regulations, an investor will be subject to a rebuttable presumption of control over a federal or insured state-chartered thrift
if the investor:
(1) Acquires more than 10% of any class of the thrift's voting stock and is
subject to any of the following control factors (the control factors):
E investor would be one of the two largest holders of any class of the
thrift's voting stock.
E investor would hold 25% or more of the thrift's total stockholders'
equity.
E investor would hold more than 35% of the thrift's combined debt securities and stockholders' equity.
E investor is party to any agreement:
E pursuant to which the investor possesses a material economic
stake in the thrift resulting from a prot-sharing arrangement,
use of common names, facilities or personnel, or the provision of
essential services to the thrift; or
E that enables the investor to inuence a material aspect of the
management or policies of the thrift, other than agreements to
which the thrift is a party that contain customary restrictions
and in the case of certain acquisition agreements.
E investor would have the ability, other than through the holding of
revocable proxies, to direct the votes of 25% or more of a class of the
thrift's voting stock or to vote 25% or more of a class of the thrift's
voting stock in the future upon the occurrence of a future event.
E investor would have the power to direct the disposition of 25% or
more of a class of the thrift's voting stock in a manner other than a
widely dispersed or public oering.
E investor and/or the investor's representatives or nominees would
constitute more than one member of the thrift's board of directors.
E investor or a nominee or management ocial of the investor would
serve as chairman of the board of directors, chairman of the executive committee, chief executive ocer, chief operating ocer, chief
nancial ocer, or in any position with the thrift with similar policymaking authority.
(2) Acquires 25% or more of any class of the thrift's stock (voting or nonvoting) and is subject to any control factor.
(3) Holds any combination of voting stock and proxies representing 25% or
more of any class of the thrift's voting stock, excluding such proxies
held in connection with a solicitation by, or in opposition to a solicitation on behalf of, management of the thrift, but including a solicitation
in connection with an election of directors, and such proxies would enable the investor to:
E elect one-third or more of the thrift's board of directors, including
nominees or representatives of the investor currently serving on
such board;
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those of the other federal banking regulators and in some ways
are less restrictive.168 For example, an investor that acquires 20%
of any class of voting securities of a thrift is not subject to a rebuttable presumption of control unless it is also subject to another control factor whereas the Board's thresholds for presumptions of control can be as low as 5%. Since the presumptions of
control applied by the OCC and the FDIC in their respective
control regulations are aligned with those of the Board,169 it seems
likely that the OTS's historical presumptions of control will
eventually be abolished.
These presumptions and procedures were not incorporated into
the Board's Regulation LL. Consequently, for any new investment above the relevant ling thresholds under HOLA or the
CIBC Act in a thrift holding company, or for any such investment
in a thrift by a bank holding company, thrift holding company, or
a foreign bank (or the parent of a foreign bank) with a U.S. commercial banking presence, the Board's presumptions of control in
Regulation LL, which are identical to those in Regulation Y for
investments in banks and bank holding companies, will apply, as
described in Section 6:3[6][a].170 Reecting its view that HOLA
and the BHC Act include “virtually identical” denitions of
cause the thrift's stockholders to approve the acquisition or
corporate reorganization of the thrift; or
E exert a continuing inuence on a material aspect of the thrift's business operations.
See 12 C.F.R. §§ 174.4(b), (c) (OCC—CIBC Act rebuttable presumptions of
control and control factors for federal thrifts), 391.43(b), (c) (FDIC—CIBC Act
rebuttable presumptions of control and control factors for insured statechartered thrifts).
168
See 12 C.F.R. §§ 174.4(b), (c) (OCC—CIBC Act rebuttable presumptions
of control and control factors for federal thrifts), 391.43(b), (c) (FDIC—CIBC Act
rebuttable presumptions of control and control factors for insured statechartered thrifts), 174.4(d) (OCC—CIBC Act rebuttable presumptions of acting
in concert for federal thrifts), 391.43(d) (FDIC—CIBC Act rebuttable presumptions of acting in concert for insured state-chartered thrifts), 174.4(e) (OCC—CIBC
Act procedures for rebuttal of determination of control and presumption of
concerted action for federal thrifts), § 391.43(e) (FDIC—CIBC Act procedures for
rebuttal of determination of control and presumption of concerted action for
insured state-chartered thrifts), 174.4(f) (OCC—CIBC Act safe harbor certication of noncontrol for federal thrifts), 391.43(f) (FDIC—CIBC Act safe harbor
certication of noncontrol for insured state-chartered thrifts); 12 C.F.R. Pt. 174,
App. A (OCC—CIBC Act rebuttal of control agreement for federal thrifts); 12
C.F.R. § 391.48 (FDIC—CIBC Act rebuttal of control agreement for insured
state-chartered thrifts).
169
See discussion earlier in this section.
170
See 12 C.F.R. §§ 238.21(d) (Board—HOLA regulations), 238.31(c)(2)
(Board—CIBC Act regulations for thrift holding companies and thrifts). In
E
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control, the Board indicated in the Supplementary Information
for the Board Interim Final Rule that “[b]ecause of this similarity, Regulation LL includes provisions interpreting the denition
of control under HOLA in the same manner as that term is
interpreted under the BHC Act [and] adopts procedures for
reviewing control determinations that are identical for [thrift
holding companies] and BHCs . . . .”171
[7]

Failed Bank Acquisitions

[a] Overview
In the aftermath of the recent nancial crisis, widespread
failures of U.S. insured depository institutions banks and thrifts
have presented strategic acquirers with opportunities to participate in FDIC-assisted transactions in numbers not seen since the
early 1990s. At least 375 banks have failed in the current crisis,
ranging from tiny community banks to the $300 billion asset
Washington Mutual Bank that failed in September 2008.172 More
than 250 of these failures were resolved through loss-sharing resolution transactions.173
FDIC-assisted transactions provide the opportunity to expand
at relatively low cost and with relatively little risk. The FDIC
typically oers loss-sharing protection on the assets acquired
(i.e., the FDIC agrees to reimburse the purchaser for an agreed
portion of certain specied losses) and permits the acquirer to assume only deposit liabilities. All equity claims are extinguished,
and all other liabilities, including contingent liabilities, will be
adopting Regulation LL, the Board stated that it did not anticipate “revisiting
ownership structures previously approved by the OTS,” would apply Regulation
LL only to “new investments,” and would only reconsider the structures of past
investments approved by the OTS if the target in question proposes a “material
transaction, such as an additional expansionary investment, signicant recapitalization, or signicant modication of business plan.” Federal Reserve Board,
Availability of Information, Public Observation of Meetings, Procedure, Practice
for Hearings, and Post-Employment Restrictions for Senior Examiners; Savings
and Loan Holding Companies, 76 Fed. Reg. 56,508, 56,510 (Sept. 13, 2011).
171
Federal Reserve Board, Availability of Information, Public Observation of
Meetings, Procedure, Practice for Hearings, and Post-Employment Restrictions
for Senior Examiners; Savings and Loan Holding Companies, 76 Fed. Reg.
56,508, 56,509 (Sept. 13, 2011).
172
FDIC, Failed Bank List, available at http://www.fdic.gov/bank/individual/
failed/banklist.html (last visited June 28, 2011).
173
Sheila C. Bair, Chairman, FDIC, FDIC Oversight: Examining and
Evaluating the Role of the Regulator during the Financial Crisis and Today,
Speech before the Subcommittee on Financial Institutions and Consumer Credit,
U.S. House of Representatives, May 26, 2011, transcript available at http://ww
w.fdic.gov/news/news/speeches/chairman/spmay2611.html.
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left behind for the FDIC to deal with.
[b]

Role of the FDIC in the Resolution Process

Upon the failure of a U.S. insured depository institution, the
FDIC is appointed receiver of the failed institution and as such is
empowered to “resolve” the failed institution by administering its
liquidation.174 As receiver, the FDIC succeeds by operation of law
to all rights and powers of the institution, its ocers, directors,
and shareholders, and is given plenary powers to administer the
aairs of the institution and to sell or transfer its assets and liabilities to any other person.175 These powers are essentially
conducted without the supervision or oversight of any court or
other administrative agency.
The FDIC has a general statutory duty to resolve all failed
institutions in a manner that is “least costly to the Deposit Insurance Fund of all possible methods”176 and a policy of resolving
failed institutions in a manner that maintains public condence
in the U.S. banking system and is least disruptive to depositors
and other stakeholders.177 The FDIC is also generally precluded
174

12 U.S.C.A. § 1821(c)(1), (e)(1)(C). On occasion, the FDIC may also be appointed conservator of the failed institution. As conservator, the FDIC takes
control of a failed institution with the intent and ability to operate the institution as a going concern. Generally, the conservator does not engage in a
wholesale liquidation of the business although it may sell assets, cease lines of
business, or take other similar actions. In contrast, a receiver generally operates as the liquidator of an insured institution. In FDIC practice, a conservatorship is a temporary solution, allowing the FDIC to operate an institution until
it is able to complete some form of sale or liquidation. Conservatorships were
common in the savings and loan crisis of the early 1990s,when approximately
700 institutions failed in a very short period of time. The only recent example of
an FDIC conservatorship is the IndyMac failure in 2008; the FDIC operated
IndyMac for several months until it was able to eect a sale to a group of
private investors. See FDIC, “Press Release: FDIC Closes Sale of IndyMac
Federal Bank, Pasadena, California,” released March 19, 2009, available at htt
p://www.fdic.gov/news/news/press/2009/pr09042.html.
175
12 U.S.C.A. § 1821(d)(2)(A), (B), (G).
176
12 U.S.C.A. § 1823(c)(4).
177
See FDIC, Resolutions Handbook, Ch. 8, at 77 (2003), available at http://
www.fdic.gov/bank/historical/reshandbook. If the FDIC is unable to sell all or
any part of an institution before it must be closed, the FDIC can charter a new
national bank or federal thrift institution to operate as a “bridge bank.” A
bridge bank is an entity used by the FDIC to assume all or any portion of the
failed institution's business and thereby continue to operate the business as a
going concern without interruption. The FDIC generally uses this option if it
believes that the temporary operation and subsequent sale of the institution
would be more nancially attractive to the FDIC than the immediate liquidation of the institution or if it determines that temporarily operating the busi336
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from using the deposit insurance fund to benet existing
shareholders.178
[c] Assisted Transaction Structures
Pursuant to its statutory obligation to protect insured depositors, the FDIC will attempt to arrange for another operating
institution to assume the deposit liabilities of a failed
institution.179 Because in every instance the transfer of at least
the institution's insured deposits will be contemplated, the FDIC
has a nancial incentive to transfer as many of the institution's
assets as possible to oset the costs associated with the assumption of liabilities. All FDIC transactions are essentially variations
of this “purchase and assumption” transaction. To the extent that
an assuming institution is unwilling to purchase certain assets,
the FDIC will arrange for their sale and disposition at a later
date.180 To the extent that liabilities are not assumed, the FDIC
will, as receiver, arrange for payment of those liabilities from the
proceeds of the asset disposition in accordance with the claims
process mandated by statute.181 In virtually every failure, the
FDIC provides some form of nancial assistance in the form of
cash to the acquiring institution because the liabilities assumed
invariably exceed the value of the assets transferred (even when
the FDIC is providing additional protection in the form of losssharing).182
The FDIC has authority to determine how assisted transacness through a bridge bank will facilitate nancial stability. 12 U.S.C.A.
§ 1821(n)(1)(A). Bridge banks have rarely been used during the spate of bank
and thrift failures in the aftermath of the 2008 nancial crisis.
178
12 U.S.C.A. § 1821(a)(4)(C).
179
FDIC, Resolutions Handbook, Ch. 3, at 19–40.
180
The FDIC Division of Resolutions is an active seller of the assets not
purchased at the time of failure. Additional information regarding the FDIC's
asset disposition activities can be found at http://www.fdic.gov/buying.
181
The FDIC administers the claims process, sorting out valid from invalid
claims, determining priorities, and administering distributions from the
receivership estate, which it refers to as “dividends.” 12 U.S.C.A. § 1821(d)(10).
When the various claims and priorities are sorted out, the FDIC satises accepted claims to the extent of the institution's assets in accordance with statutory priorities. 12 U.S.C.A. § 1821(d)(4)(B). Section 11 of the FDI Act authorizes
the FDIC to conduct the claims process without any court supervision. 12
U.S.C.A. § 1821(d)(13)(D). The FDIC's decision to disallow a claim is unreviewable by any court although the validity of a claim is subject to de novo judicial
consideration following completion of the administrative claims process. 12
U.S.C.A. § 1821(d)(5)(E), (d)(6)(A).
182
A simple example: assume an acquiring bank holding company was
acquiring a failed institution with $100 of deposit liabilities and assets with a
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tions will be structured.183 On the liability side of the balance
sheet, for example, a transaction might be structured to require
bidders to assume:
E Insured deposits only;
E Insured and uninsured deposits;
E Insured and uninsured deposits, plus certain secured liabilities such as Federal Home Loan Bank advances and
covered bonds; or
E All deposits plus secured liabilities plus certain other debt
obligations.184
On the asset side of the balance sheet, bidders may be presented with the opportunity to purchase:
E Cash and readily marketable securities;
E Performing assets, with or without loss-sharing;
E Nonperforming assets, with or without loss-sharing; and
E Premises and equipment.
If the FDIC oers nancial assistance to facilitate a transaction, it will virtually always be in the form of the FDIC's standard loss-sharing arrangements. 185 In general, the FDIC will
share the losses on the risk assets of the failed bank under an arrangement whereby the FDIC assumes a percentage of the losses
(up to 80%) with the acquirer assuming the remainder. The FDIC
may establish tranches with respect to which loss-sharing
percentages vary. A common technique is to have an 80%/20%
split apply to the top tranche, followed by a tranche with no losssharing (a zero loss-share tranche), and nally, a catastrophic
loss tranche with respect to which loss-sharing applies. The
value of $60. The FDIC would generally provide the acquiring bank holding
company with $40 in cash so that the acquiring bank holding company would
acquire $100 in assets in exchange for the assumption of $100 in liabilities. If
there are multiple bidders for the failed institution's deposit liabilities and the
relevant assets, the winning bid would be the one that would require the least
amount of cash assistance from the FDIC.
183
In a “whole bank” transaction, virtually all of an institution's assets are
purchased and all or certain of its liabilities are assumed pursuant to a purchase
and assumption agreement.
184
These other liabilities generally do not include general creditor claims,
unsecured nondeposit debt or subordinated debt. They may include liabilities
associated with mortgage operations.
185
FDIC Sta Presentation, The Failing Bank Marketing Process: Whole
Bank Transactions and Loss Share Transactions, American Bankers Association, Sept. 2, 2009; FDIC Sta Presentation, Resolutions: The Process of Bidding
on Distressed Banks in the New Millennium, Minority Depository Institution
National Conference, Jul. 18, 2008.
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acquirer has an opportunity to vary the applicable percentages
through its bid. The purpose of the zero loss-share tranche is to
give the acquirer the incentive to maximize the recoveries on the
assets and avoid the application of the zero loss-share tranche.
[d]

Bidding Process

The FDIC controls the bidding process very tightly. When it
appears that a bank may be heading for insolvency, it begins the
process of evaluating the bank, its assets, and its liabilities and
determining the best structure for resolving the institution. It
will also identify those institutions that are likely acquirers of
the failed bank. This entire process is highly condential.
Several weeks before the institution is scheduled to close, the
FDIC will create a virtual data room through which invited prospective bidders may commence their due diligence process. In
general, those bidders are limited to banks, thrifts, or bank or
thrift holding companies that are “well capitalized” and in satisfactory condition.186 However, it is possible for other bidders to
participate in the auction if they obtain a de novo bank or thrift
charter187 or persuade the FDIC to sell them a bridge bank that
will have assumed some or all of the assets and liabilities of the
failed bank.188
In order to participate in the bidding process, a proposed bidder must generally have received assurance from its primary
regulators that it will be permitted to acquire the failed
institution. In order to actually submit a bid on the failed institution and have it considered by the FDIC, a bidder must satisfy a
variety of conditions, including the following:
E The bidder must have all necessary state and federal regulatory approvals for the transaction before the FDIC's
proposed closing of the failed bank transaction; and
E The institution resulting from the transaction must be “well
186

FDIC Sta Presentation, The Failing Bank Marketing Process: Whole
Bank Transactions and Loss Share Transactions, American Bankers Association, Sept. 2, 2009; FDIC Sta Presentation, The Process of Bidding on
Distressed Banks in the New Millennium, Minority Depository Institution
National Conference, Jul. 18, 2008.
187
Known as a “shelf charter,” this option is available where the FDIC and
the chartering authority have indicated a willingness to activate a charter, with
deposit insurance, if and when a bid from the proposed bidders is accepted. The
regulators will do so only when satised with respect to the nancial and managerial competence and business plan of the proposed bidders.
188
See discussion of bridge bank transactions earlier in this section.
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capitalized” and have a fully funded allowance for loan losses
as of closing.189
A bidder that cannot satisfy these requirements will not be
permitted to bid. Accordingly, any institution desiring to participate in the bidding process would be well advised to engage in
discussions with its regulators early in the process to determine
its eligibility as a potential bidder.
The FDIC decides—without any input from potential bidders—
which transaction structures to oer bidders based on what it
believes to be the options most likely to produce the least costly
result for the Deposit Insurance Fund. Thus, the FDIC will
determine which assets are to be included, whether or not losssharing will be oered, and how certain secured liabilities will be
treated. The FDIC generally does not negotiate the legal
documentation that it proposes, but rather marks up its standard
form purchase and assumption agreement to reect the selected
structure, and then instructs bidders to bid on that structure on
a “take it or leave it” basis. In lieu of negotiating the legal
documentation, bidders typically simply adjust the economics of
their bids to reect any perceived aws in the proposed transaction's nonnancial terms.
The bid involves advising the FDIC of the bidder's nancial
terms. In general, the variables of the bid include (i) any deposit
premium that the bidder wishes to pay, (ii) the asset discount
that it wishes to impose on the proered assets, and (iii) if losssharing is provided, the relative loss-sharing percentages that it
desires.
Consistent with the FDIC's statutory obligation to resolve a
failed institution in a manner that is least costly to the Deposit
Insurance Fund, the FDIC is required to reject all bids if none
would result in a less costly resolution of the institution than a
payo of all deposits and liquidation of the assets.190 If the FDIC
receives at least one bid that would result in a lower amount of
losses to the Deposit Insurance Fund than a deposit payo and
liquidation of the institution, the FDIC is required by statute to
accept the highest such bid that it receives.191
If the FDIC receives more than one bid in a closed-bank auc189

There are additional requirements for de novo institutions, including
higher capital requirements and, under most circumstances, compliance with
the FDIC's Final Statement of Policy on Qualications for Failed Bank Acquisitions, 74 Fed. Reg. 45,440 (Sept. 2, 2009), discussed in § 6:3[7][e].
190
See 12 U.S.C.A. § 1823(c)(4).
191
See 12 U.S.C.A. § 1823(c)(4).
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tion, it then determines which bid satises the least cost test,192
clears the bid with the other relevant regulators, noties the winning bidder, and executes the appropriate legal documentation.
The chartering authority then closes the bank, typically on a
Friday after the close of business, and the FDIC simultaneously
announces the agreement with the winning bidder. The failed
institution reopens for business under new ownership on the following Saturday or Monday.193
[e] The FDIC Statement of Policy
Investments in failed depository institutions, including certain
investments in banking organizations that acquired failed banks
or thrifts, are also subject to the requirements contained in the
FDIC's Final Statement of Policy on Qualications for Failed
Bank Acquisitions, issued on August 26, 2009 (the FDIC Policy
Statement).194 The FDIC Policy Statement generally applies to
the following investors:
E “private investors” in a company that proposes (including
through a shelf charter) to assume deposit liabilities, or
deposits and assets, from the resolution of a failed insured
depository institution; and
E “applicants” for deposit insurance in the case of de novo
charters issued in connection with the resolution of failed
insured depository institutions.195
However, the FDIC exempts two types of investors from the FDIC
Policy Statement:
E an investor that enters into a partnership with or invests
192

The FDIC calculates its liquidation cost based upon its experience as
liquidator with the type of assets it will be required to dispose of. Bids are
evaluated against this liquidation cost. The best bid will be the one that
ultimately costs the FDIC the least amount of money. If no bid results in a cost
to the FDIC that is less than the liquidation cost, the FDIC will choose not to
sell the institution and to proceed with its liquidation instead.
193
The winning bidder must be prepared to operate the bank immediately.
There is no extended period to prepare for the process of assuming operational
control of the failed institution.
194
Final Statement on Policy Qualications for Failed Bank Acquisitions, 74
Fed. Reg. 45,440 (Sept. 2, 2009). The FDIC Policy Statement has been
supplemented by two sets of FDIC questions and answers. See FDIC, Q&As:
Statement of Policy on Qualications for Failed Bank Acquisitions, issued on
January 6, 2010 and updated on April 23, 2010, available at http://www.fdic.go
v/regulations/laws/faqfbqual.html (FDIC Q&As).
195
The FDIC specically declined to dene the terms “private investors” and
“applicants” in the FDIC Policy Statement. See FDIC Policy Statement, 74 Fed.
Reg. 45,440, 45,446 (Sept. 2, 2009).
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directly in an existing bank holding company or thrift holding company, if the holding company has a “strong majority
interest” in the failed bank or thrift and has an established
record for successful operation of insured depository
institutions. A “strong majority interest” is presumed by the
FDIC to exist unless the new investors hold more than onethird of the total equity and the voting equity in the existing
holding company or the joint venture with the existing holding company and there are no special voting or other rights
provided to the investors through covenants, agreements, or
similar mechanisms;196 and
E an investor with 5% or less of the total voting power of a
banking organization that acquires a failed insured depository institution provided that there is no evidence of
concerted action with other investors. The FDIC presumes
concerted action among 5%-or-less investors if, in the aggregate, they have over two-thirds of the total voting power of
the banking organization. Consequently, other investors
with an aggregate voting percentage or total equity percentage of one-third or more, together with the banking organization itself, must be subject to the FDIC Policy Statement
in order for the 5%-or-less investors outside this “anchor
group” to be exempted.197
The FDIC Policy Statement generally has the eect of imposing more onerous requirements on failed bank acquisitions involving private capital investors than those made by existing banking
organizations, which remain the FDIC's preferred buyers of failed
insured depository institutions.198 The requirements include:
E Capital. The post-acquisition banking organization must
196
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,446, 45,448 (Sept. 2,
2009); FDIC Q&As, questions on “strong majority interest.” There is also an
exemption for recapitalizations of existing banking organizations, subject to a
limit for a period of time on the amount of total assets the recapitalized banking
organization may acquire from failed insured depository institutions. FDIC
Q&As, questions on “strong majority interest.”
197
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,446, 45,448 (Sept. 2,
2009); FDIC Q&As, question on “concerted action.” The FDIC Q&As clarify that
any 5%-or-less investor not otherwise subject to the FDIC Policy Statement
may elect to be part of the anchor group that is subject to the FDIC Policy
Statement in order to satisfy the one-third anchor group test. FDIC Q&As,
question II.4. Any investor, including a 5%-or-less investor, that has the right to
a representative on the banking organization's board of directors is subject to
the FDIC Policy Statement. FDIC Q&As, question II.5.
198
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,446, 45,448 (Sept. 2,
2009) (partnerships with existing banking organizations “are strongly encouraged by the FDIC”).
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maintain a tier 1 common equity ratio of at least 10% for the
rst three years and thereafter must remain “wellcapitalized.”199
Cross guarantee. Cross-guarantee liability will exist if one or
more investors subject to the FDIC Policy Statement own
80% or more of two or more insured depository institutions.
These investors will be required to pledge their stock in the
insured depository institutions to the FDIC, and if any of
them fails, the FDIC may enforce its security interest to the
extent necessary to recoup any losses incurred by the FDIC
as a result of the failure.200
Transactions with aliates. All extensions of credit to investors subject to the FDIC Policy Statement, their investment
funds, and any of their respective aliates by an insured depository institution acquired by the investors under the
FDIC Policy Statement are prohibited.201
Bank secrecy law jurisdictions. An investor subject to the
FDIC Policy Statement using an entity domiciled in a “secrecy law jurisdiction” may not own an interest in an insured
depository institution unless the investor is a subsidiary of a
company subject to comprehensive consolidated supervision
as recognized by the Board and agrees to certain recordkeeping, disclosure and jurisdictional requirements, including the provision of information to the insured depository
institution's primary federal banking regulator about the
investor's non-U.S. activities, the maintenance of original or
duplicate records in the United States, consent to jurisdiction in the United States, and consent to be bound by U.S.
statutes and regulations administered by the appropriate
U.S. federal banking agencies.202
Holding period. An investor subject to the FDIC Policy State199

See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,446, 45,448 (Sept. 2,
2009). Compare with 12 U.S.C.A. § 1815(e) (cross-guaranty liability for commonly controlled depository institutions under the FDIA).
200
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,447 to 45,449 (Sept.
2, 2009). The FDIC Policy Statement uses the same denition of “extension of
credit” as that in the Board's Regulation W, see 12 C.F.R. § 223.3(o) but denes
“aliate” as any company in which an investor subject to the FDIC Policy
Statement owns, directly or indirectly, at least 10% of the “equity” and has
maintained its ownership for at least 30 days. FDIC Policy Statement, 74 Fed.
Reg. 45,440, 45,447, 45,449 (Sept. 2, 2009).
201
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,447, 45,449 (Sept. 2,
2009).
202
See FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,447, 45,449 (Sept. 2,
2009) (dening “secrecy law jurisdiction” as any “country that applies a bank se343
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ment is prohibited from selling or transferring its shares in
the banking organization that acquired a failed insured depository institution for three years following the acquisition,
absent the FDIC's prior consent.203
E Information to the FDIC. An investor subject to the FDIC
Policy Statement is expected to submit information to the
FDIC about itself and all entities in its ownership chain,
including information about the size of its capital fund(s), its
diversication, its return prole, marketing documents,
management team, and business model, as well as any other
information requested by the FDIC as necessary.204
crecy law that limits U.S. bank regulators from determining compliance with
U.S. laws or prevents them from obtaining information on the competence, experience and nancial condition of applicants and related parties, lacks authorization for exchange of information with U.S. regulatory authorities, does not
provide for a minimum standard of transparency for nancial activities, or
permits oshore companies to operate shell companies without substantial
activities within the host country”); FDIC Q&As, question III.1. Similarly, the
Board now generally requires any noncontrolling investor acquiring 5% or more
of any class of voting securities of a U.S. banking organization through an
entity organized under the laws of a secrecy law jurisdiction to commit to the
Board, in addition to its passivity commitments, that (1) it will provide all information (whether located in or outside the United States) requested by the
Board in connection with the Board's enforcement of the BHC Act or the
investor's ownership of the U.S. banking organization, and (2) it consents to the
jurisdiction of the U.S. federal courts and the Board.
203
FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,447, 45,449 (Sept. 2,
2009). Transfers to aliates are excepted, provided the aliate agrees to be
bound by the FDIC Policy Statement. The three-year lockup does not apply to
registered investment companies under the Investment Company Act of 1940
that issue redeemable securities and allow investors to redeem on demand.
FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,447, 45,449 (Sept. 2, 2009).
204
FDIC Policy Statement, 74 Fed. Reg. 45,440, 45,449 (Sept. 2, 2009). In
practice, the FDIC generally also requests information about the investor's
source of funds; any existing or pending investments in other insured depository institutions; the investor's operating, partnership, investment, management, or similar agreements; any termination date on which the investor's
activities will cease; any outstanding enforcement or administrative actions;
any present or past aliations, voting or investment arrangements, and joint
management or advisory relationships with other investors; and questions
about how the investor came into the transaction and whether it has shared
due diligence or costs with any other investors. These information requests are
generally similar to those made by the Board if multiple investors are proposing
to make noncontrolling investments of 5% or more in any class of voting securities of a U.S. banking organization. See § 6:3[6]. Investors acquiring 5% or less
of the voting power of a banking organization that acquires a failed insured depository institution are also required to be identied to the FDIC, but the information to be provided by these investors is limited to the investor's name, type
of entity (e.g., mutual fund, hedge fund), domicile, and amount of voting stock
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§ 6:4 Bank and thrift regulatory approvals
The bank or thrift regulatory approvals needed for any
proposed acquisition depend upon both the method chosen to effect the acquisition and the nature of the depository institution
or holding company to be acquired (i.e., whether the depository
institution is a federally chartered or state-chartered bank or
thrift and, if a state-chartered bank, whether it is a member of
the Federal Reserve System and FDIC-insured). The following
discussion briey outlines the approvals required at the federal
level for the various acquisition methods previously described. It
is followed in Sections 6:5 and 6:6 by a summary of the substantive requirements for obtaining such federal approvals. Although
the requirements and procedures for obtaining approval of an
acquisition by state regulatory agencies are beyond the scope of
this chapter, acquirers frequently must le a separate application
for approval by state regulatory authorities before an acquisition
of a U.S. depository institution or bank or thrift holding company
may be completed.205
[1] Bank Holding Company Act
In general, Section 3(a) of the BHC Act requires the Board's
prior approval for the following types of transactions: (1) a transaction that results in the formation of a bank holding company;
(2) a transaction that causes a bank to become a subsidiary of a
bank holding company; (3) acquisition by a bank holding company
of more than 5% of the voting stock of a bank (or bank holding
company);206 (4) acquisition of all or substantially all of the assets
of a bank (except acquisitions by merger into another bank); and
and total equity (including options, warrants, and convertible securities) held by
the investor and its aliates or immediate family members. See FDIC Q&As,
question II.8.
[Section 6:4]
205
The legal requirements and standards for approval vary widely from
state to state. As a matter of practice or procedure, however, a number of states
permit the federal application to be led along with supplementary information
in satisfaction of state application requirements, thereby somewhat reducing
the complexity and administrative burden of multiple application requirements.
See, e.g., N.Y. Comp. Codes R. & Regs. tit. 3, § 105.1(f).
206
Although Section 3(a)(3) of the BHC Act, 12 U.S.C.A. § 1842(a)(3), refers
to acquisitions of 5% of the voting shares of a bank, but not 5% of any class of
voting securities (cf. the BHC Act denition of bank holding company, 12
U.S.C.A. § 1841(a)(1)), the Board has interpreted this requirement to apply to
an acquisition by a bank holding company of control of more than 5% of the
outstanding shares of any class of voting securities of a bank or banking holding
company, 12 C.F.R. § 225.11(c)(1). Moreover, while Section 3(a)(3) refers only to
acquisitions of voting shares of a “bank,” the Board consistently has interpreted
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(5) a merger of bank holding companies.207
A foreign acquirer with a U.S. bank subsidiary (i.e., a U.S.
bank holding company) or with a U.S. commercial banking presence but no U.S. bank subsidiary is subject to all the foregoing
restrictions on transactions by bank holding companies.208 Thus,
for example, such a foreign acquirer must obtain prior Board approval before acquiring more than 5% of any class of voting securities of a U.S. bank or bank holding company. Any foreign
acquirer's acquisition of “control” of a bank or bank holding
company will cause the acquirer to become a bank holding
company under Section 3(a) of the BHC Act and therefore will
require Board approval.209 If the foreign acquirer has chosen a
method of acquisition involving a merger or acquisition of assets
using an interim bank, it also may be necessary to obtain the independent approval of one of the other federal banking agencies
to charter the interim bank and merge it with the target under
the Bank Merger Act.210
Section 4 of the BHC Act also requires a foreign acquirer that
is a bank holding company or that is a foreign bank or the parent
of a foreign bank with a U.S. commercial banking presence to
obtain the prior approval of the Board if it acquires 5% or more of
any class of voting securities, or otherwise acquires control, of a
thrift or thrift holding company.211 This prior approval requirement applies even if the foreign acquirer is a nancial holding
company.212
the provision's “directly or indirectly” language to extend the prior approval
requirement to acquisitions of more than 5% of the voting stock of a bank holding company. See Revision of Regulation Y, 49 Fed. Reg. 794 (Jan. 5, 1984).
207
12 U.S.C.A. § 1842(a).
208
See 12 U.S.C.A. §§ 1842(a), 3106(a). Foreign banks with a U.S. commercial banking presence are treated as bank holding companies for purposes of
Section 3(a)(3) of the BHC Act to the extent they are acting as acquirers of a
U.S. bank or bank holding company even if they do not control a U.S. bank. 12
C.F.R. § 225.11(f). However, these foreign banks are not treated as bank holding
companies for purposes of Section 3(a)(3) of the BHC Act to the extent they are
targets of an acquisition unless they control a U.S. bank. 12 C.F.R. § 225.2(c)(2).
209
12 U.S.C.A. § 1842(a)(3). The BHC Act requirements applicable to investments in a U.S. bank or bank holding company will also apply to investments
made in any foreign company that controls a U.S. bank and therefore is itself a
bank holding company.
210
12 U.S.C.A. § 1828(c). See § 6:3[2].
211
12 U.S.C.A. § 1843(i), (j)(1)(A).
212
12 U.S.C.A. § 1843(k)(6)(B).
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[2] Bank Merger Act
Under the terms of the Bank Merger Act, the appropriate
federal bank or thrift supervisor must approve any merger involving two or more FDIC-insured depository institutions—i.e., any
national bank, federal thrift, and most state-chartered banks or
thrifts. If a national bank is to be the surviving entity in a
proposed merger, the OCC is the appropriate federal bank
supervisor. If an insured state bank that is a member of the
Federal Reserve System is to be the surviving entity, the Board
is the appropriate federal bank supervisor. If an insured statechartered nonmember bank is to be the surviving entity, the
FDIC is the appropriate federal bank supervisor. If an insured
federal thrift is to be the surviving entity, the OCC is the appropriate federal bank supervisor. If an insured state-chartered
thrift is to be the surviving entity, the FDIC is the appropriate
federal bank supervisor.213
The Bank Merger Act also applies to transfers of assets by an
FDIC-insured depository institution to an uninsured bank (or uninsured foreign bank branch), if made in consideration for the assumption of deposit liabilities, and to an insured bank's acquisition of the assets of another insured bank or institution. 214
Consequently, the appropriate federal bank supervisor's approval
would be required if a foreign acquirer with or without a U.S.
commercial banking presence wished to acquire only certain
branches of an FDIC-insured depository institution. The Bank
Merger Act also applies to an assumption of liabilities of an
insured or uninsured depository institution (including deposit liabilities) by an insured depository institution (including an
insured foreign bank branch).215 The rules for determining the
appropriate approving agency for such transactions are the same
as for depository institution mergers. The Bank Merger Act
213

See 12 U.S.C.A. § 1828(c)(1). The FDIC is the appropriate federal bank
supervisor in any case in which an FDIC-insured bank merges with any uninsured bank or institutions. 12 U.S.C.A. § 1828(c)(1). See also Dodd-Frank Act,
Pub. L. No. 111-203, § 317 (2010) (“[A]ny reference in Federal law to the Director of the Oce of Thrift Supervision or the Oce of Thrift Supervision, in connection with any function of the Director of the Oce of Thrift Supervision or
the Oce of Thrift Supervision transferred under section 312(b) . . . shall be
deemed to be a reference to the Comptroller of the Currency, the Oce of the
Comptroller of the Currency, the Chairperson of the Corporation, the Corporation, the Chairman of the Board of Governors, or the Board of Governors, as appropriate . . .”).
214
12 U.S.C.A. § 1828(c)(1), (2).
215
12 U.S.C.A. § 1828(c)(1), (2). The Bank Merger Act does not cover transactions between two uninsured banks.
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governs these transactions even when the BHC Act or HOLA
also applies.216
[3] Change in Bank Control Act
The Change in Bank Control Act (the CIBC Act)217 is designed
to regulate an individual's or associated group of individuals'
acquisition of “control” of a U.S. depository institution or bank or
thrift holding company. It also regulates certain acquisitions by
companies and other entities not subject to regulation under the
BHC Act or HOLA such as acquisitions of FDIC-insured industrial loan companies or industrial banks that are not “banks” for
purposes of the BHC Act but are insured depository institutions
for purposes of the CIBC Act.218 The CIBC Act denes “control” as
“the power, directly or indirectly, to direct the management or
policies of an insured bank or to vote 25 per centum or more of
216

Both the Bank Merger Act and the BHC Act (or HOLA) will apply, for
example, in many instances in which a bank or thrift holding company is
involved. Although the standards of approval under the Bank Merger Act and
the BHC Act are similar, potential acquirers sometimes believe that they will
receive a more favorable hearing before the OCC or the FDIC than before the
Board and, accordingly, attempt to structure an acquisition to avoid submitting
an application for the Board's approval under the BHC Act. If this consideration
becomes relevant, it may be possible to structure the acquisition of a U.S. bank
by a foreign acquirer in such a manner that it would fall under the requirements of the Bank Merger Act but not the BHC Act. See 12 C.F.R. § 225.12(d)(2).
However, in light of the Board's general oversight responsibilities for foreign
banks and parents of foreign banks in the United States, the Board may require
a foreign acquirer to le an application wherever the BHC Act provides a statutory basis for it (e.g., if it is necessary for tax or other reasons to acquire the
target's bank holding company, even if only briey, as part of an incidental step
in a bank merger transaction), even if an application also is required under the
Bank Merger Act, especially in the event the foreign acquirer or the target U.S.
banking organization is of substantial size. See, e.g., The Bank of Tokyo, Ltd.,
74 Fed. Res. Bull. 685 (1988).
217
12 U.S.C.A. § 1817(j).
218
Compare 12 U.S.C.A. § 1841(c)(2)(H) (exclusion of industrial loan
companies, industrial banks, and other similar institutions from the denition
of the term “bank” for purposes of the BHC Act if certain conditions are satised) with 12 U.S.C.A. § 1813(a), (c)(2) (expressly including industrial banks
within the term “bank” and all insured banks within the term “insured depository institution” for purposes of the CIBC Act). The CIBC Act applies to any
“person, acting directly or indirectly or through or in concert with one or more
other persons” who acquires control of any U.S. depository institution. 12
U.S.C.A. § 1817(j)(1). Person is in turn dened to be any “individual or a corporation, partnership, trust, association, joint venture, pool, syndicate, sole
proprietorship, unincorporated organization, or any other form of entity not
specically listed herein.” 12 U.S.C.A. § 1817(j)(8)(A). Because the BHC Act and
HOLA regulate only acquisitions by “companies,” acquisitions by individuals
(not acting together as a “company” within the meaning of the BHC Act or
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any class of voting securities of an insured depository
institution.”219 The regulations promulgated by the Board, the
FDIC, and the OCC under the CIBC Act, however, provide that a
“person” (including a bank or company) is presumed to have
control over a U.S. bank if it owns or controls 10% or more of the
voting stock of a U.S. bank and either (1) no other person owns
or controls a larger percentage of the same class of stock, or (2)
the bank's or its holding company parent's shares are registered
under the Exchange Act. The presumption of “control” in these
regulations is thus signicantly stricter than that in the Board's
regulations under the BHC Act,220 but in practice, the Board and
the other federal banking regulators generally apply these
presumptions to determine who must le a notice under the CIBC
Act and apply the denition of control in the BHC Act and other
relevant statutes, as discussed in Section 6:3[6], in determining
whether an investment notied under the CIBC Act is controlling
or noncontrolling.
The OTS historically integrated regulations implementing the
provisions of both Section 10 of HOLA and the CIBC Act relating
to acquisitions of thrifts and thrift holding companies into a single
set of control regulations even while reecting the same less restrictive presumptions of control for purposes of both the CIBC
Act and HOLA. The Board's Regulation LL now follows the
format of the Board's Regulation Y and outlines separately the
requirements for control determinations under HOLA and the
CIBC Act. A signicant dierence between OTS and Board
regulations under the CIBC Act was the ability of investors under
the OTS's control regulations to use passivity commitments or
rebuttal agreements to avoid ling a CIBC Act notice. This dierence is eliminated in Regulation LL, which conforms the OTS's
control and rebuttal regulations under the CIBC Act to those of
the Board, found in Subpart E of Regulation Y.
The CIBC Act does not apply to any transaction subject to
HOLA) were not subject to direct federal regulation prior to the passage of the
CIBC Act in 1978.
Pursuant to the Dodd-Frank Act, there is a moratorium on bank applications relating to industrial banks, industrial loan corporations, and certain
other entities. Bank regulators are required to disapprove any change in control
that would result in direct or indirect control by a commercial company of an
industrial bank, industrial loan company, credit card bank, or trust bank, with
certain exceptions, such as when the acquired institution is in danger of default.
This moratorium is scheduled to expire in 2013. See Dodd-Frank Act, Pub. L.
No. 111-203, § 603(a) (2010).
219
12 U.S.C.A. § 1817(j)(8)(B).
220
Compare 12 C.F.R. § 225.41(c)(2) with 12 C.F.R. § 225.31(d).
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regulatory approval under the BHC Act, the Bank Merger Act, or
HOLA.221
[4]

Home Owners' Loan Act

Section 10(e) of HOLA, as amended by the Dodd-Frank Act,
requires the Board's prior approval for (i) a foreign acquirer that
is a thrift holding company (but not a bank holding company) to
acquire direct or indirect control of 5% or more of any class of
voting securities of a thrift or thrift holding company and (ii) for
any other company (other than a bank holding company) to
acquire direct or indirect control of a thrift or thrift holding
company.222 There is no express exemption from these prior approval requirements for foreign banks or the parents of foreign
banks that are not bank holding companies even if they are
subject to the BHC Act by virtue of having a U.S. commercial
banking presence. Therefore, in the absence of regulatory relief
from the Board, a foreign bank or the parent of a foreign bank
that is not a bank holding company would be required to obtain
the prior approval of the Board before acquiring control of a thrift
or thrift holding company regardless of whether it otherwise has
a U.S. commercial banking presence.
§ 6:5 Application procedures
Once the basic structure and terms of the acquisition have
been determined, and assuming that regulatory approval will be
required, the process of preparing and ling the necessary applications for regulatory approval begins. It is generally desirable
to arrange introductory meetings or conference calls with the
stas of the respective state and federal agencies that have jurisdiction over the acquisition in order to obtain their preliminary
views, establish working relations, and, where possible, obtain
agreements to waive requirements involving unnecessary duplication of information.
This section describes some of the highlights of the application
procedures under the BHC Act, the Bank Merger Act, the CIBC
Act, and HOLA.223
221

12 U.S.C.A. § 1817(j)(17).
See 12 U.S.C.A. § 1467a(e).

222

[Section 6:5]
223

Applications under each of the BHC Act, the Bank Merger Act, the CIBC
Act, and HOLA will generally be publicly available pursuant to the Freedom of
Information Act (FOIA), 5 U.S.C.A. § 552. A foreign acquirer may petition the
Board to treat portions of the application as condential and nondisclosable
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[1] Bank Holding Company Act
With respect to applications under the jurisdiction of the Board,
the precise procedures governing the application process will be
determined based on whether or not the application qualies for
delegated authority provided to the Federal Reserve Banks under
the BHC Act, the Bank Merger Act, or the CIBC Act.224
In bank or bank holding company acquisitions, the foreign
acquirer generally must le an application on Form FR Y-3F to
acquire control of a bank or become a bank holding company. In
thrift and thrift holding company acquisitions by a foreign
acquirer that is a bank holding company or a foreign bank or the
parent of a foreign bank with a U.S. commercial banking presence, the foreign acquirer must generally le an application on
Form FR Y-4 to acquire control of a thrift or thrift holding
company.225 As an initial matter, the foreign acquirer will le the
application with the Federal Reserve Bank in the district where
its principal banking subsidiary is located or, if it is not a bank
holding company, in the district where its banking assets are the
largest.226
Contemporaneously with submission of the nal application, a
notice of the acquirer's application must be published in the
target bank or thrift's geographic area requesting public comments on the application for a period of up to 30 days. The
Federal Reserve Bank reviewing the application either must accept the application for processing, request additional information, or return the application as incomplete within seven days
under FOIA. Condential treatment will turn on whether the information
sought to be precluded from disclosure qualies for one of the several FOIA
exemptions. See 5 U.S.C.A. § 552(b); 12 C.F.R. §§ 261.14 (Board), 4.12(b) (OCC),
309.5(g) (FDIC). The principal exemption likely to be available is for condential
nancial and other information not otherwise available to the public. See 5
U.S.C.A. § 552(b)(4). See also 31 C.F.R. § 1.6 (applying restrictions on FOIA
disclosure of “business information” to Treasury bureaus, including the OCC).
224
12 C.F.R. § 265.2. Applications are generally delegated to the Federal
Reserve Banks in instances when the transaction presents no novel regulatory
questions, the acquisition is of relatively small size, the application is not
contested, and no member of the Board objects to the proposed transaction.
Most acquisitions by a foreign acquirer will likely be decided by the Board unless the foreign acquirer already controls a bank in the United States, and the
acquisition meets the general criteria for delegation.
225
If the foreign acquirer is not a bank holding company or a foreign bank or
the parent of a foreign bank with a U.S. commercial banking presence, the
acquisition of a thrift or thrift holding company would not be governed by the
BHC Act, but instead solely by HOLA or the CIBC Act, as administered by the
Board.
226
Form FR Y-3F; Form FR Y-4; 12 C.F.R. §§ 225.3(b), 262.3(c).
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after receipt. It is at this stage, in addition to the draft review
stage, that most delays occur because a request for additional information causes the timetable required by the regulations to be
placed on hold. Although the Federal Reserve Bank must accept
or reject an application within ve business days after the applicant has supplied any additional information that may have
been requested, the Federal Reserve Bank or the Board can, and
often does, delay action by requesting still more information.227
Upon accepting an application as complete, the Federal Reserve
Bank will transmit copies of the application to the Board and
other interested regulatory agencies.228 The sta should complete
their work within 50 calendar days, and a decision should be
rendered within 60 calendar days.229
If an interested state or federal bank regulatory agency recommends disapproval of any application under Section 3 of the BHC
Act, the Board is required to notify the applicant of such disapproval and to hold a public hearing on the application within 30
days after such notice, at which all interested parties may
testify.230
Once the Board has approved an acquisition under Section 3 of
the BHC Act, the applicant must wait 30 days before completing
the acquisition, during which time the Department of Justice
(DOJ) may object to the proposed acquisition for antitrust
reasons; the DOJ may, and usually does, however, consent to a
227

Section 343 of the Riegle Community Development and Regulatory
Improvement Act of 1994 (CDRIA), which was enacted in September 1994,
requires each federal banking agency to take nal action on an application
within a year from the date that the application is “completed”—that is, deemed
informationally complete by the agency. As noted in the text, however, it may
be a substantial period of time until an application is deemed informationally
complete.
228
These agencies will include the Department of Justice, which, as the
federal agency charged with the general administration of the U.S. antitrust
laws, will scrutinize the proposal for possible antitrust violations, see § 6:5[6];
and the OCC, the FDIC, or the appropriate state bank or thrift regulator
depending on whether the target depository institution is a national bank,
federal thrift, or state-chartered bank or thrift. 12 C.F.R. § 225.15(b); U.S.C.A.
§ 1843(i)(4).
229
This 60-day calendar does not begin to run until the Board accepts the
application as complete. Moreover, it has not been uncommon for the Board to
request additional information even after an application has been declared
complete, thus making it “incomplete” and starting the clock over again. Section
3(b) of the BHC Act provides that if the Board fails to act within 91 days on any
application for approval accepted by the Board as complete, the application is
deemed approved.
230
12 U.S.C.A. § 1842(b)(1).
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shorter waiting period of 15 days.231 The transaction generally
must be completed within three months thereafter, although the
Board may extend this period for “good cause.”
[2] Bank Merger Act
If the foreign acquirer chooses a method of acquisition that
requires the approval of the Board, the OCC, or the FDIC under
the Bank Merger Act,232 the foreign acquirer must follow another
set of application procedures in addition to any other application
to the Board. The procedures established by the federal banking
agencies for approving bank or thrift mergers and asset acquisitions are similar to the Board's procedures for acquiring a bank
holding company: the foreign acquirer submits an application to
the appropriate agency on the prescribed form, an investigation
is conducted, and, in contested cases, a hearing is held.233
Once the appropriate bank or thrift regulator has approved a
merger under the Bank Merger Act, the applicant must wait 30
days before completing the merger, during which time the DOJ
may object to the proposed acquisition for antitrust reasons; the
DOJ may, and usually does, however, consent to a shorter waiting period of 15 days. 234 The transaction generally must be
completed within three months, if the approving regulator is the
Board; one year, if the approving regulator is the OCC; one year,
if the approving regulator is the FDIC in connection with insured
state-chartered thrifts; and six months for all other mergers.235
231

12 U.S.C.A. § 1849(b)(1). During the waiting period, the DOJ is permitted
to challenge the proposed acquisition in court on antitrust grounds. If the DOJ
brings a lawsuit to enjoin the acquisition, the appropriate bank or thrift
regulator's order approving the application is automatically stayed unless the
court directs otherwise. The reviewing court will make de novo ndings of fact
as to the competitive aspects of the acquisition.
232
In addition to BHC Act and Bank Merger Act applications, the foreign
acquirer may have to prepare and le an application to organize an interim
bank (e.g., to eect a merger transaction). See § 6:3[2]. If the transaction is
structured as an asset purchase under the Bank Merger Act, it may be necessary to organize a new bona de bank subsidiary as owner of the assets, depending on the structure determined. See § 6:3[3].
233
See 12 C.F.R. §§ 5.33 and 163.22 (OCC), 303.60 to 303.65 and 390.332
(FDIC). The Bank Merger Act application forms for the Board, the OCC, and
the FDIC are all contained in the uniform Interagency Bank Merger Act Application form.
234
12 U.S.C.A. § 1828(c)(6).
235
See 12 C.F.R. §§ 262.3(j)(1)(iii) and 263(j)(3)(i) (Board), 5.33(e)(7) and
174.7(e) (OCC), 391.46 (FDIC-insured state-chartered thrifts). See also, e.g.,
Frontier Trust Company, Order Approving Merger (May 2000) (FDIC).
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Change in Bank Control Act

If a foreign acquirer seeks to acquire control of a bank or bank
holding company and the acquisition is not subject to the BHC
Act (e.g., the target is an FDIC-insured industrial bank that is
not treated as a “bank” for purposes of the BHC Act but is treated
as an “insured depository institution” for purposes of the CIBC
Act),236 the acquirer must comply with the CIBC Act. The foreign
acquirer will be required to give the appropriate bank or thrift
regulator 60 days' prior written notice of the acquisition by
providing specied information similar to that it would provide
under the BHC Act.237 The applicant also must publish the names
of both the target and the acquirer and solicit public comments
on the proposed acquisition in the community in which the target
is located. In addition, the appropriate bank or thrift regulator
may publish an announcement of the transaction in the Federal
Register inviting comments within a reasonable time.238 If the
bank regulator does not request additional information or respond with a notice of disapproval within the 60-day period (such
period may be extended by notice for 30 days and, if authorized
by the bank regulator, for two additional periods of not more
than 45 days each), or if it issues written notice of its intent not
to disapprove the transaction, the acquisition may proceed.239
This statutory timetable is in practice misleading because the
timetable resets each time the regulatory agency requests more
information until the agency declares the notice to be complete.
The transaction generally must be completed within three
months, if the approving regulator is the Board; one year, if the
approving regulator is the OCC; one year, if the approving regulator is the FDIC in connection with insured state-chartered thrifts;
and six months for all other mergers.240
236

See § 6:4[3].
12 U.S.C.A. § 1817(j). See 12 C.F.R. §§ 225.41, 225.43 (Board), 5.50(f)(2),
(3) (OCC—national banks), 303.80 to 303.86 (FDIC—state nonmember banks),
174.3(b), 174.6(a), (b) (OCC—federal thrifts), 391.42(b), 391.45 (FDIC-insured
state-chartered thrifts).
238
12 U.S.C.A. § 1817(j)(2)(D).
239
12 U.S.C.A. § 1817(j)(1). In the event that a control application is disapproved, an applicant may seek judicial review, 12 U.S.C.A. § 1817(j)(5), provided
that the acquirer exhausts all administrative remedies (i.e., an administrative
hearing).
240
See 12 C.F.R. §§ 262.3(j)(1)(iii) and 263.3(j)(3)(i) (Board), 5.33(e)(7) (OCC—
national banks) and 174.7(e) (OCC—federal thrifts), 391.46 (FDIC—insured
237
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Home Owners' Loan Act

If a foreign acquirer seeks to acquire control of a thrift or thrift
holding company, and the foreign acquirer is not a bank holding
company, the acquirer must comply with the prior approval
procedures of Section 10(e) of HOLA.241 As discussed in Section
6:2[2], in the absence of regulatory relief from the Board, this
prior approval requirement will apply to foreign banks or the
parents of a foreign banks even if they have a U.S. commercial
banking presence. As an initial matter, the foreign acquirer would
be required to le an application on the appropriate form with
the regional oce of the Board where the target is located.242
Contemporaneously with submission of the nal application, a
notice of the acquirer's application must be published in the
target thrift's geographic area requesting public comments on the
application for a period of up to 30 days. The Federal Reserve
Bank reviewing the application either must accept the application for processing, request additional information, or return the
application as incomplete within seven days after receipt. It is at
this stage, in addition to the draft review stage, that most delays
occur because a request for additional information causes the
timetable required by the regulations to be placed on hold. Although the Board must accept or reject an application within
specied period of time after the applicant has supplied any additional information that may have been requested, the Board
can, and often does, delay action by requesting still more
information.
Upon accepting an application as complete, the Board will
transmit copies of the application to interested regulatory
agencies. 243 The sta should complete their work within 50
calendar days, and a decision should be rendered within 60
calendar days.
The transaction generally must be completed within three
months after approval by the Board.244
state-chartered thrifts). See also, e.g., Frontier Trust Company, Order Approving Merger (May 2000) (FDIC).
241
Pursuant to Regulation LL, the Board has replaced OTS processing
requirements for applications and notices with those currently used by the
Board for similar transactions.
242
12 C.F.R. § 238.33(a).
243
These agencies will include the OCC or the FDIC, depending on whether
the thrift is a federal or insured state-chartered thrift. See 12 C.F.R. § 238.33(e).
244
See 12 C.F.R. § 263.3(j)(3)(i).
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§ 6:6 Factors considered in applications (Bank Holding
Company Act, § 3)
In determining whether to approve an application, the federal
bank and thrift regulators consider a variety of factors. While
there are notable dierences among the factors considered
depending on the statute, regulator, and type of application
involved, there are more similarities than dierences. In order to
be as comprehensive as possible while avoiding unnecessary repetition, we will describe in this section the factors considered by
the Board in determining whether to approve an application to
acquire a bank or bank holding company under Section 3 of the
BHC Act. Then, in Section 6:7, we will highlight the signicant
dierences between those factors and the factors considered in
applications under the other statutes, including applications to
acquire a thrift or thrift holding company under Section 4 of the
BHC Act.
In determining whether to approve an application under Section
3 of the BHC Act by a foreign applicant, the Board considers the
following principal factors: (1) the nancial resources of the
foreign acquirer, the most crucial of which is the level of the
acquirer's risk-based capital ratios; (2) whether the foreign
acquirer is subject to comprehensive supervision on a consolidated
basis in its home country; (3) whether the foreign acquirer has
provided the Board with adequate assurances that it will make
available to the Board such information with respect to the
acquirer, and any aliate as the Board determines is appropriate
to enforce compliance with the BHC Act; (4) the managerial resources of the acquirer and the target, which includes consideration of the “competence, experience and integrity” of ocers,
directors, and principal shareholders; (5) the convenience and
needs of the community to be served; (6) the eect of the transaction on competition; (7) the eectiveness of the acquirer in
combating money-laundering activities; (8) in the case of interstate transactions, compliance with the additional conditions in
Section 3(d) of the BHC Act, as amended by the Riegle-Neal Act;245
and (9) pursuant to the Dodd-Frank Act, the impact of the
acquisition on U.S. nancial stability.246
Neither the BHC Act nor the IBA incorporates a “reciprocal
[Section 6:6]
245
12 C.F.R. § 225.13 (factors); 12 U.S.C.A. § 1842(c)(6) (antimoneylaundering factor); 12 U.S.C.A. § 1842(d) (additional factors in the case of interstate transactions).
246
Dodd-Frank Act, Pub. L. No. 111-203, § 604(d) (2010).
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national treatment” policy that would require the home country
of a potential foreign acquirer to accord to U.S. banks the same
opportunities for expansion in the home country as home-country
banks are allowed in the United States. Similarly, the Board has
endorsed the notion that principles of national treatment and
competitive equality require that, “in general foreign banks seeking to establish banks or other banking operations in the United
States should meet the same general standards of strength, experience and reputation as required for domestic organizers of
banks and bank holding companies.”247 Thus, at the present time,
the Board does not consider whether the foreign bank's home
country would permit a U.S. bank to acquire a bank in the home
country.248
[1]

Financial Resources

[a] Capital
For bank regulators in the United States and around the world,
capital adequacy is a signicant aspect of determining the overall
safety and soundness of nancial institutions. The Basel Capital
Accord of 1988 (Basel I),249 which became fully operative in the
United States in 1992, represented the rst step in the standard247

Federal Reserve Board, Policy Statement on Supervision and Regulation
of Foreign-Based Bank Holding Companies, 2 Fed. Res. Reg. Serv. ¶ 4-835
(1979).
248
Although proposals have been made from time to time in Congress that
would specically authorize federal banking regulators to deny any application
or disapprove any notice by a foreign acquirer based on a determination that
the foreign acquirer's home country does not oer U.S. banks and bank holding
companies the same competitive opportunities available to domestic banks and
bank holding companies, none has ever been enacted.
249
Basel Committee on Banking Supervision of the Group of 10 Countries,
International Convergence of Capital Measurement and Capital Standards
(July 1988). Basel I established an analytical framework that related regulatory
capital requirements to dierences in risk proles among banks, including obalance sheet exposures. The risk-based capital standard established by Basel I
consists of four basic elements: (1) an agreed denition of tier 1 (or core) capital,
consisting primarily of common shareholders' equity and certain categories of
perpetual preferred stock; (2) a “menu” of internationally agreed items constituting tier 2 capital, which supplements tier 1 capital; (3) a general framework for
assigning assets and certain o-balance sheet exposures to broad risk categories, as well as procedures for calculating a risk-based capital ratio; and (4) a
minimum ratio of total capital to risk-weighted assets of 8% (of which at least
4% should be in the form of tier 1 capital). In addition, Basel I requires that the
risk weight assigned to a bank or bank holding company's trading account,
foreign exchange, and commodity positions reect the market risk to which
such assets are exposed. See Amendment to the Capital Accord to Incorporate
Market Risks (Jan. 1996). Each of the federal bank and thrift regulators follows
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ization of capital standards among countries subscribing to it. In
June 1999, the Basel Committee on Banking Supervision (the
Basel Committee)250 announced a proposal for a new, more sophisticated capital accord, which ultimately led to the adoption of
a revised capital accord in June 2006 (Basel II).251
Basel II has already been adopted in the European Union (EU)
by means of the European Capital Requirements Directive
(European CRD).252 Under the European CRD as implemented by
member state law, European banks were required to start a
“parallel run” in the rst quarter of 2007, during which they
continued to comply with Basel I but also calculated their capital
this practice in its risk-based capital regulations. See 12 C.F.R. Pt. 225, App. A
and E (Board); 12 C.F.R. Pt. 3, App. A and B; 167 (OCC); 12 C.F.R. Pt. 325,
App. A and C; 12 C.F.R. Pt. 390, Subpt. Z (FDIC).
250
At the time of Basel II, the Basel Committee consisted of senior
representatives of bank supervisory authorities and central banks from Belgium,
Canada, France, Germany, Italy, Japan, Luxembourg, the Netherlands, Spain,
Sweden, Switzerland, the United Kingdom, and the United States. Basel Committee on Banking Supervision, International Convergence of Capital Measurement and Capital Standards: A Revised Framework (Comprehensive Version
Jun. 2006) at 1, n.1. It has since been expanded to include representatives of
authorities from the following additional countries: Argentina, Australia, Brazil,
China, Hong Kong, India, Indonesia, Korea, Mexico, Russia, Saudi Arabia,
Singapore, South Africa, and Turkey. The Basel Committee usually meets in
Basel under the auspices of the Bank for International Settlements, where its
permanent Secretariat is located. Basel Committee on Banking Supervision,
Basel III: A Global Regulatory Framework for More Resilient Banks and
Banking Systems (Jun. 2011) at 1, n.1.
251
Basel Committee on Banking Supervision, International Convergence of
Capital Measurement and Capital Standards: A Revised Framework
(Comprehensive Version Jun. 2006). Basel II consists of three pillars: (1) minimum capital requirements; (2) supervisory review; and (3) market discipline
through eective disclosure of banking risks. The fundamental purpose of Basel
II was to “develop a framework that would further strengthen the soundness
and stability of the international banking system” by introducing “more risksensitive capital requirements.” Basel II at 2 (paras. 4 and 5). The focus of the
rst pillar was on developing a more sensitive system of measuring credit risk,
operational risk, and market risk than Basel I. Basel II has two general approaches for measuring credit risk: (i) the standardized approach and (ii) the
internal ratings-based approach. It has three ways to measure operational risk:
(i) the basic indicator approach, (ii) the standardized approach, and (iii) the
advanced measurement approaches. Also, it has two methods of measuring
market risk: (i) the standardized approach and (ii) the internal models approach.
252
European Capital Requirements Directive, which is contained in Directive 2006/48/EC of the European Parliament and of the Council of June 14,
2006, relating to the taking up and pursuit of the business of credit institutions
(recast) and Directive 2006/49/EC of the European Parliament and of the
Council of June 14, 2006, on the capital adequacy of investment rms and
credit institutions (recast).
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under Basel II. Consistent with Basel II, which provided for
transitional capital oors for banks adopting the foundation
internal ratings-based or advanced approaches (expressed as
minimum percentages of the banks' risk-based capital calculated
under Basel I), EU member states applied transitional capital
oors for the years 2007 through 2009.253
Basel II has also been adopted in the United States, but it only
became eective on April 1, 2008 (U.S. Basel II).254 Under U.S.
Basel II, 12 of the largest bank holding companies and insured
depository institutions (core banks) are required to calculate and
report their capital ratios under the Basel II advanced
approaches.255 All other bank holding companies and insured depository institutions have the option, subject to prior regulatory
approval, to calculate their capital ratios under Basel I or the
Basel II advanced approaches.256
253

For example, France, Germany, Italy, and the United Kingdom each applied capital oors of 95%, 90%, and 80% in 2007, 2008, and 2009, respectively.
See Banque De France, Annex H, Methods for Calculating the Capital Ratio;
Banca D'Italia, Title II, Chapter 6, Section II(6), New regulations for the
prudential supervision of banks; BaFin, Section 339, Regulation governing the
capital adequacy of institutions, groups of institutions, and nancial holding
groups; United Kingdom Financial Services Authority, Transitional Provisions
2.8, 2.9, Prudential sourcebook for Banks, Building Societies and Investment
Firms.
France: http://www.banque-france.fr/gb/supervi/telechar/disclosure/2010methods-for-calculating-the-capital-ratio.pdf.
BaFin: http://www.ban.de/cln171/nn722348/SharedDocs/Aufsichtsre
cht/EN/Verord nungen/solvven.html#doc1925144bodyText446.
Banca D'Italia: http://www.bancaditalia.it/vigilanza/normativa/normbi/c
irc-reg/vigprud/Circular263EN.pdf.
FSA: http://fsahandbook.info/FSA/html/handbook/BIPRU/TP/2.
254
Risk-Based Capital Standards: Advanced Capital Adequacy Framework—
Basel II, 72 Fed. Reg. 69,288 (Dec. 7, 2007).
255
U.S. bank regulatory agencies made the advanced approaches mandatory
for internationally active banking organizations, or core banks, with at least
U.S. $250 billion in consolidated total assets or at least U.S. $10 billion of onbalance sheet foreign exposures, of which there are at least 12 in the United
States as of June 30, 2011. National Information Center, Top 50 Bank Holding
Companies Summary Page, available at http://www.ec.gov/nicpubweb/nicweb/
top50form.aspx.
256
The U.S. bank regulators have also proposed a rule that would permit
banks and bank holding companies that are not “core banks” to calculate their
capital ratios under the Basel II standardized framework. See Risk-Based
Capital Guidelines; Capital Adequacy Guidelines: Standardized Framework, 73
Fed. Reg. 43,982 (Jul. 29, 2008). However, as of September 1, 2011, the proposal
remains under consideration in light of Basel III and Dodd-Frank Act regulatory implementation developments. See Oce of Management and Budget,
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Before a core bank may begin determining its risk-based capital
requirements in accordance with U.S. Basel II, it must obtain approval from its banking regulator of its U.S. Basel II implementation plan and conduct a “parallel run” of at least four consecutive
quarters, in which it calculates its requirements in accordance
with both Basel I and U.S. Basel II, to its banking regulator's
satisfaction.257
As originally adopted, U.S. Basel II would have subjected core
banks to three “transitional oor periods,” each lasting at least
four consecutive quarters, during which they would be subject to
oors equal to 95%, 90%, and 85%, respectively, of what their
capital requirements would have been under Basel I.258 The
federal banking agencies, however, eliminated the transitional
oors in response to Section 171(b)(2) of the Dodd-Frank Act,
commonly known as the Collins Amendment. The Collins Amendment directs federal banking agencies to establish capital requirements that “shall not be less than the generally applicable riskbased capital requirements, which shall serve as a oor for any
capital requirements that the agency may require, nor quantitatively lower than the generally applicable risk-based capital
requirements that were in eect for insured depository institutions” as of July 21, 2010, the date of enactment of the Dodd-Frank
Act.259
In response to the Collins Amendment, the federal banking
agencies adopted a nal rule (Capital Floor Rule) in June 2011
requiring core banks to calculate their risk-based capital ratios
under both the general risk-based capital requirements (which
are currently based on Basel I) and U.S. Basel II, in each case as
applied to banks.260 A core bank must then use the lower of the
two tier 1 risk-based capital ratios and the lower of the two total
Unied Agenda of Federal Regulatory and Deregulatory Actions (Spring 2011)
available at http://www.reginfo.gov/public/do/eAgendaViewRule?pubId=201104&
RIN=7100-AD23.
257
See, e.g., 12 C.F.R. Pt. 225, App. G, § 21(b) to (d) (Board requirements applicable to bank holding companies).
258
See, e.g., 12 C.F.R. Pt. 225, App. G, § 21(e) (Board requirements applicable
to bank holding companies). However, as of September 1, 2011, no core bank
had entered a transitional oor period, and all were still required to calculate
their risk-based capital requirements in accordance with Basel I.
259
Dodd-Frank Act, Pub. L. No. 111-203, § 171(b)(2) (2010).
260
Capital Floor Rule, 76 Fed. Reg. 37,620 (June 28, 2011). Consistent with
the Collins Amendment, U.S. bank holding companies may continue to include
in their tier 1 risk-based capital certain debt or equity instruments, such as
trust preferred securities or cumulative perpetual preferred securities, issued
before May 19, 2010. Capital Floor Rule, 76 Fed. Reg. 37,620 (June 28, 2011) at
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risk-based capital ratios to determine whether it meets its minimum risk-based capital requirements.261 As a result, until and
unless Basel I is replaced as the generally applicable risk-based
capital standard in the United States, it is intended to act as a
oor for core banks' risk-based capital requirements.262
The Collins Amendment does not, by its terms, apply to foreign
banking organizations but only to any foreign banking organization's intermediate holding company incorporated in the United
States and any of its U.S. depository institution subsidiaries.263
Capital concerns are particularly important in the acquisition
context. In general, the Board will not approve any signicant
acquisition by an acquirer unless the acquirer's capital ratios,
which include Basel I or Basel II risk-weighted capital ratios
and, with respect to domestic bank holding companies, a “leverage,” or unweighted capital ratio, would be signicantly above
the minimum standard both before and after the acquisition.264
The Board generally expects that an acquirer will maintain
“strong capital levels substantially above the minimum levels
37,626. The phase-out of these instruments will be covered by a subsequent
rule. Capital Floor Rule, 76 Fed. Reg. 37,620, 37,626 (Jun. 28, 2011).
261
Capital Floor Rule, 76 Fed. Reg. 37,620, 37,622 (Jun. 28, 2011).
262
In the release accompanying the Capital Floor Rule, the federal banking
agencies made it clear that Basel I is not intended to be a permanent risk-based
capital standard against which core banks must measure their capital requirements. Capital Floor Rule, 76 Fed. Reg. 37,620, 37,625 to 37,626 (Jun. 28,
2011). Instead, the banking agencies specically contemplate amending the generally applicable risk-based capital requirements over time provided that the
aggregate impact of any such amendments is not to make any new risk-based
capital requirements “quantitatively lower” than the Basel I requirements in effect on July 21, 2010. Capital Floor Rule, 76 Fed. Reg. 37,620, 37,625 to 37,626
(Jun. 28, 2011).
263
Dodd-Frank Act, Pub. L. No. 111-203, § 171(a)(3) and (b)(4)(E) (2010).
The requirements of the Collins Amendment will not apply to U.S. bank holding
company subsidiaries of foreign banking regulations that had previously relied
on the Board's Supervision and Regulation Letter SR-01-1 (which had permitted those subsidiaries to comply with applicable home-country risk-based capital
requirements) until July 2015.
264
Currently, minimum capital standards for bank holding companies in the
United States are: (1) tier 1 capital must constitute at least 4% of total riskweighted assets; (2) total capital must be at least 8% of risk-weighted assets;
and (3) “leverage” (tier 1/average total unweighted assets) must be at least 3%
or 4%, depending on certain factors. 12 C.F.R. § 225, App. A and D. A “well
capitalized” bank holding company, which can generally avail itself of the
Board's procedures for streamlined applications processing, must have capital
ratios that meet or exceed each of the following standards: tier 1/risk-weighted
assets of at least 6% and total capital/risk-weighted assets of at least 10%. 12
C.F.R. § 225.2(r). The Board has been reluctant to approve any transaction that
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specied in the Board's risk-based capital guidelines, without signicant reliance on intangibles, particularly goodwill.”265
Section 214 of FDICIA required the Board and the Treasury to
publish a report establishing guidelines to be used by the Board
in converting data on the capital of foreign banks to the equivalent risk-based capital and leverage requirements for U.S. banks
for purposes of making determinations of capital equivalency in
connection with applications by foreign banks to acquire U.S.
banks. In the report published in 1992 pursuant to this requirement (Capital Equivalency Report), the Board and the Treasury
agreed that, in assessing the capital of foreign banks in connection with applications, “capital ratios should be equivalent, but
not necessarily identical, to those required of U.S. banks.”266 The
report stated that an equivalency standard is consistent with the
Board's existing policy, which had “recognized that strict application to foreign banks of capital standards with denitions identical to those applied to U.S. banks would disregard important differences in capital instruments and accounting practices in other
countries.”267
The Capital Equivalency Report did not provide bright-line
rules for assessing the capital of foreign banks. Instead, it
established certain informational requirements and, in the case
of countries subscribing to Basel I, minimum capital standards
but left the Board with discretion to determine on a case-by-case
basis what constituted equivalency with U.S. capital standards.
According to the Report's guidelines, banks from countries that
adhered to Basel I were required, at a minimum, to meet the
Basel I guidelines as administered by their home-country
supervisors.268 A bank from a country not subscribing to Basel I
was required to provide (1) information regarding the capital
standards applied by its home-country supervisor, (2) information sucient to evaluate the bank's capital position, adjusted as
appropriate for accounting and structural dierences with U.S.
standards, and (3) to the extent possible, information comparable
has the eect of weakening the acquirer's consolidated capital ratios, even if
such ratios remain well above minimum standards.
265
Magna Group, Inc., 78 Fed. Res. Bull. 89, 91 (1992).
266
Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 12 (Jun. 19, 1992).
267
Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 12 (Jun. 19, 1992).
268
Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 43 (Jun. 19, 1992).
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to that required by Basel I.269 All foreign acquirers were required
to submit detailed information supporting their capital ratios,
including various components of tier 1 and tier 2 capital, a
breakdown of assets by risk categories, and an explanation of any
material dierences between U.S. accounting standards and those
employed in the home country.270
In light of the implementation of Basel II in numerous
countries outside the United States, it has been a common
practice for the Board to require a foreign bank subject to Basel
II to submit, for purposes of assessing its capital resources and
capital equivalency, both (1) its Basel II risk-based capital ratios
calculated in accordance with home-country requirements and (2)
either its Basel I risk-based capital calculated for purposes of
complying with its home-country transitional oors (if applicable)
or pro forma Basel I risk-based capital calculations (if transitional
oors do not apply).271
With the adoption of the Collins Amendment, the federal banking agencies are now squarely confronted with the question of
how to make capital equivalency determinations when U.S. banks
are permanently subject to risk-based capital oors and foreign
banks are not. The problem is exacerbated by the fact that, in a
number of foreign countries that have implemented Basel II,
Basel I transitional oors no longer apply, and thus, banks in
those countries no longer produce any information based on Basel
I requirements. In adopting the Capital Floor Rule, the banking
agencies specically acknowledged these “challenges” but have
concluded for now that they will continue to evaluate capital
equivalency on a case-by-case basis.272
At a global level, capital requirements are also changing in two
ways that could potentially aect the ability of foreign banks to
make acquisitions in the United States. The rst development is
the Basel Committee's release of a new capital framework that
builds on Basel II and, among other things, increases the amount
and quality of capital required by banking organizations, imposes
269

Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 45 (Jun. 19, 1992).
270
Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 44 (Jun. 19, 1992).
271
See Capital Floor Rule, 76 Fed. Reg. 37,620, 37,623 (Jun. 28, 2011).
272
Capital Floor Rule, 76 Fed. Reg. 37,620, 37,624 (Jun. 28, 2011). The
banking agencies have stated that they will take into account comments received
on the proposed Capital Floor Rule, including those raising a concern that
foreign banks would enjoy a competitive advantage over U.S. banks. Capital
Floor Rule, 76 Fed. Reg. 37,620, 37,623 to 37,624 (Jun. 28, 2011).
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stricter rules for calculating counterparty credit risk capital
requirements, and introduces leverage capital and liquidity ratio
requirements (Basel III).273 The Basel III rules must be implemented in each participating jurisdiction and are subject to
national interpretation by the applicable bank supervisory
agency. It remains uncertain how broadly Basel III will be
implemented in the United States, given that U.S. Basel II only
applies to core banks. If implemented on a global level as
anticipated, however, Basel III would generally make investments in more than 10% of the share capital of unconsolidated
banking, nancial, and insurance entities more expensive from a
regulatory capital perspective for the acquiring bank,274 by raising the applicable capital requirements for the acquiring entity,
but might also make weaker banking organizations vulnerable to
takeover if they have diculty in meeting the enhanced riskbased capital and other requirements.
The second global development is the movement toward the
adoption of enhanced prudential requirements that would be applicable to the world's largest banks, commonly known as global
signicantly important banks (G-SIBs). On July 19, 2011, the
Basel Committee released a consultative document on additional
loss absorbency requirements, or capital surcharges, for G-SIBs.275
Using the methodology specied in the consultative document, 28
banks would be designated as G-SIBs and thus subject to the
273

Basel Committee on Banking Supervision, Basel III: A global regulatory
framework for more resilient banks and banking systems (Jun. 2011).
Basel III increases the minimum tier 1 common equity ratio to 4.5%, net
of regulatory deductions, and introduces a capital conservation buer of an additional 2.5% of common equity to risk-weighted assets, raising the target minimum common equity ratio to 7%. Basel III increases the minimum tier 1 capital
ratio to 8.5% inclusive of the capital conservation buer, increases the minimum total capital ratio to 10.5% inclusive of the capital buer, and introduces a
countercyclical capital buer of up to 2.5% of common equity or other fully lossabsorbing capital for periods of excess credit growth. Basel III also introduces a
nonrisk adjusted tier 1 leverage ratio of 3%, based on a measure of total
exposure rather than total assets, and new liquidity standards. The Basel III
capital and liquidity standards will be phased in over a multi-year period.
274
For a more detailed discussion of the relevant Basel III requirements, see
§§ 2:1 et seq.
275
Basel Committee on Banking Supervision, Global systemically important
banks: Assessment methodology and the additional loss absorbency requirement (July 2011).
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capital surcharge requirements.276 Under the proposal, G-SIBs
would be required to hold between 1% and 2.5% of additional
capital, depending on the G-SIB's systemic importance.277 Additionally, “to provide a disincentive for banks facing the highest
charge,”278 the proposal sets out an additional 1% capital surcharge for material increases in systemic importance. The proposal states that the capital surcharge will be phased in with the
Basel III capital conservation and countercyclical buers between
January 2016 and December 2018, becoming fully eective on
January 1, 2019.279 The Basel Committee's proposal forms part of
a broader Financial Stability Board (FSB) consultative document
on measures to address systemically important nancial
institutions.280 After the Basel Committee and the FSB receive
comments on this proposal, a nal version of the consultative
document will be submitted to the G20 Leaders Summit in
Cannes on November 3, 2011.281
The G-SIB enhanced prudential standards, when eective,
could aect the acquisition of U.S. depository institutions by
foreign banks in a number of ways. The most obvious impact
would be the increased capital costs of such acquisitions for
G-SIBs, thus making such acquisitions more expensive. The
enhanced standards also suggest that international banking
supervisors view G-SIBs' size unfavorably, which could lead to
additional scrutiny of acquisitions by G-SIBs beyond enhanced
capital requirements. Finally, although the FSB process is inde276

Basel Committee on Banking Supervision, Global systemically important
banks: Assessment methodology and the additional loss absorbency requirement (July 2011) at 10.
277
Basel Committee on Banking Supervision, Global systemically important
banks: Assessment methodology and the additional loss absorbency requirement (July 2011) at 15–16.
278
Bank for International Settlements, “Press Release: Global Systemically
Important Banks: Assessment Methodology and the Additional Loss Absorbency
Requirement—Consultative Document,” released July 19, 2011, available at htt
p://www.bis.org/publ/bcbs201.htm.
279
Basel Committee on Banking Supervision, Global systemically important
banks: Assessment methodology and the additional loss absorbency requirement (July 2011) at 21.
280
Financial Stability Board, “Press Release: FSB Releases Consultation
Documents on Measures to Address Systemically Important Financial Institutions,” released July 19, 2011, available at http://www.nancialstabilityboard.or
g/press/pr110719.pdf.
281
Financial Stability Board, “Press Release: FSB Releases Consultation
Documents on Measures to Address Systemically Important Financial Institutions,” released July 19, 2011, available at http://www.nancialstabilityboard.or
g/press/pr110719.pdf.
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pendent of Dodd-Frank rulemaking, the G-SIB capital standards
are likely to overlap with enhanced prudential requirements
imposed by the Board on U.S. banking organizations with $50
billion or more in consolidated assets.282 Like the G-20 rules applicable to G-SIBs, the Board's rules for systemically important
banks under the Dodd-Frank Act are expected to be released as
proposals in the third quarter of 2011, followed by the adoption of
nal rules at the end of the year.
[b] Other Financial Resources
Even if a foreign acquirer meets the minimum capital standards, the Board will consider other indicia of nancial strength
to assess the foreign acquirer's ability to support the particular
operations it proposes to conduct in the U.S. and to act as a source
of strength for such operations. 283 In considering whether a
foreign acquirer will be in a position to support its U.S. operations, the Board has analyzed foreign capital export controls and
government ownership with particular care.
The Board generally asks an applicant to provide information
relating to its home country's capital export restrictions that
could limit the ability of the foreign acquirer to make its nancial
resources available to the target.284 The Board has relied on such
restrictions as a basis for rejecting an application.285 Moreover,
although the Board has not had to address the question, the political and economic stability of the foreign acquirer's home
country (particularly if the acquirer is government-owned) could
be a factor in the Board's decision on an acquisition application.
The Board can be expected to view as a negative factor an
acquirer's proposal to nance the acquisition with debt that will
result in heavy servicing requirements or with dividends from an
acquirer's existing subsidiaries or proposed-to-be acquired
targets.286 In contrast, commitments to provide new equity immediately upon completing the acquisition may be particularly
282

Dodd-Frank Act, Pub. L. No. 111-203, § 165 (2010).
Board of Governors of the Federal Reserve System & Secretary of the
Department of the Treasury, Capital Equivalency Report, 44–45 (Jun. 19, 1992).
For a discussion of the source of strength obligations of companies that control
U.S. banks or thrifts, see § 6:7[1].
284
See Form FR Y-3F, Item 16.
285
See Corporation for Int'l Agric. Prod., Ltd., 70 Fed. Res. Bull. 39, 40
(1984).
286
See Cherokee Bancorp, 77 Fed. Res. Bull. 324, 325 (1991); Cedar Vale
Bank Holding Co., 76 Fed. Res. Bull. 257, 258 (1990).
283
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inuential in obtaining Board approval.287
Finally, the Board has been reluctant to approve acquisitions
by a domestic bank holding company or foreign bank acquirer
whose U.S. subsidiary banks, branches, agencies, or commercial
lending company subsidiaries do not meet certain standards in
the rating system for domestic banks, most notably credit
quality.288
[2] Comprehensive Consolidated Supervision
After the passage of FDICIA, the Board must disapprove any
BHC Act application involving a foreign applicant that is not
subject to “comprehensive supervision or regulation on a
consolidated basis” in its home country.289 A foreign bank may be
considered to be subject to comprehensive consolidated supervision if the Board determines that the bank is supervised or
regulated in such a manner that its home-country supervisor
receives sucient information on the worldwide operations of the
foreign bank, including the relationship of the bank to its aliates, to assess the foreign bank's overall nancial condition and
compliance with law and regulation.290 The terms “comprehensive
regulation” and “consolidated basis” are suciently broad to leave
the Board substantial latitude in determining whether to disap287

See, e.g., Allied Irish Banks, Ltd., 69 Fed. Res. Bull. 927, 929 (1983).
The U.S. branch and agency operations of foreign banks are evaluated on
risk management, operational controls, compliance, and asset quality (ROCA).
A ROCA rating will be assigned to a foreign bank's total U.S. operations as well
as to each individual oce. See Board of Governors of the Federal Reserve
System, Examination Manual for U.S. Branches and Agencies of Foreign
Banking Organizations § 2003.1 (1997); see also Board of Governors of the
Federal Reserve System, Bank Holding Company Supervision Manual
§ 2124.0.2.5 (2006); Board of Governors of the Federal Reserve System,
Supervisory Letter SR 00-14 (SUP), Enhancements to the Interagency Program
for Supervising the U.S. Operations of Foreign Banking Organizations (Oct. 23,
2000).
289
FDICIA § 202(d), 12 U.S.C.A. § 1842(c)(3)(B); 12 C.F.R. §§ 225.13(a)(4),
211.24(c)(1)(i).
290
The Board considers, among other factors, the extent to which the home
supervisor:
E Ensures that the foreign bank has adequate procedures for monitoring
and controlling its activities worldwide;
E Obtains information on the condition of the foreign bank and its subsidiaries and oces outside the home country through regular reports of
examination, audit reports, or otherwise;
E Obtains information on the dealings and relationship between the
foreign bank and its aliates, both foreign and domestic;
E Receives from the foreign bank nancial reports that are consolidated
on a worldwide basis or comparable information that permits analysis of
288
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prove an application by a foreign bank acquirer under Section 3
of the BHC Act on the basis of insucient home-country
regulation.
In theory, the requirement of comprehensive supervision or
regulation on a consolidated basis must be fullled on a bank-bybank basis, not on a country-by-country basis. According to one
sta member, however, “applicants chartered in the same country
may rely on information previously submitted and considered by
the Board on consolidated supervision in that country. Subsequent applicants need only describe the extent to which the
supervision system already evaluated applies to them and how, if
at all, that system has changed since the Board last considered
it.”291 As a result, it is normally less dicult for the second bank
from a particular country to work through the comprehensive
supervision requirement with the Board.
The Board has not yet found that banks in certain large
developing countries, including China and India, are generally
subject to comprehensive supervision on a consolidated basis. In
August 2010, the Board found that China Investment Corporation (CIC), a sovereign wealth fund organized by the Chinese
government, was subject to comprehensive consolidated supervision in approving CIC's investment in up to 10% of the common
stock of Morgan Stanley but notably did not extend this nding
to the Chinese banks indirectly controlled by CIC.292 In January
2011, Industrial and Commercial Bank of China (ICBC), the largest commercial bank in China, announced that it had entered
into an agreement to purchase nearly all of the common stock of
an insured U.S. depository institution, a transaction that would
the foreign bank's nancial condition on a worldwide, consolidated basis;
and
E Evaluates prudential standards, such as capital adequacy and risk asset
exposure, on a worldwide basis.
12 C.F.R. § 211.24(c)(ii)(A) to (E).
291
Misback, The Foreign Bank Supervision Enhancement Act of 1991, 79
Fed. Res. Bull. 1, 9 (1993); see also, e.g., Bank Sinopac, 83 Fed. Res. Bull. 669,
669 (1997).
292
China Investment Corporation, 97 Fed. Res. Bull. B31 (2010). CIC
controls Central SAFE Investments Limited (known as Huijin), which in turn
controls three Chinese banks with branches in the United States: Bank of
China, China Construction Bank, and Industrial and Commercial Bank of
China. The Board's order states that, in the event of a proposed acquisition of
an insured depository institution in the United States by Huijin or any of the
banks owned by Huijin, the Board would make a separate evaluation of whether
the acquiring entity is subject to comprehensive consolidated supervision in
China. China Investment Corporation, 97 Fed. Res. Bull. B31 at B34 and n.20
(2010).
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require a nding by the Board that ICBC is subject to comprehensive consolidated supervision.293 As of September 1, 2011, the
Board had not yet made such a determination, but the public announcement of the ICBC deal following soon after the CIC approval indicates that the Board may be prepared to permit a
wider range of investments in U.S. depository institutions by
Chinese banking organizations.
[3] Adequate Assurances
Under Section 202(d) of FDICIA, the Board must deny an application to acquire a U.S. bank if the foreign acquirer fails to
provide adequate assurances that it will make available to the
Board such information on the acquirer's operations or activities
as well as those of its aliates as the Board deems necessary to
enforce the BHC Act.294 This standard is intended primarily to
address bank operations in bank secrecy jurisdictions that
deliberately restrict access to information in an eort to attract
oshore banking business.295 The Board has interpreted this provision not to require the Board to have access to routine customer
information. Rather, information would be sought only when the
Board had reason to believe that U.S. laws had been or were being violated. Moreover, the Board has narrowed the potential
scope of this provision by establishing a materiality test under
which an applicant need only submit information on the secrecy
laws of those jurisdictions in which it or its aliates conduct material operations.296
Following the adoption and implementation of the EU Data
Protection Directive297 in the member states of the EU, the Board
has, in applying this standard to EU and other foreign banks,
reviewed its ability to access information about the operations of
293

See Industrial and Commercial Bank of China Limited, “Connection
Transaction Acquisition of 80 percent Interest in The Bank of East Asia (U.S.A.)
National Association,” January 23, 2011, available at http://amlawdaily.typepa
d.com/les/icbcannouncement.pdf.
294
FDICIA § 202(d), 12 U.S.C.A. § 1842(c)(3)(A).
295
See Misback, The Foreign Bank Supervision Enhancement Act of 1991,
79 Fed. Res. Bull. 1, 7 (1993).
296
See Misback, The Foreign Bank Supervision Enhancement Act of 1991,
79 Fed. Res. Bull. 1 (1993). Material operations are “dened as direct or indirect
activities that, in the aggregate, account for 5 percent or more of the
consolidated worldwide assets of the bank or its ultimate parent.” Misback, The
Foreign Bank Supervision Enhancement Act of 1991, 79 Fed. Res. Bull. 1, 7
(1993).
297
Directive 95/46/EC of the European Parliament and of the Council of the
European Union of October 24, 1995.
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the bank and its aliates necessary for purposes of the BHC Act
and other applicable federal law. The Board has often required
the foreign bank to make commitments to make such information
available and to cooperate with the Board in obtaining any necessary waivers or exemptions under the laws of relevant jurisdictions to obtain the information.298
[4]

Management Resources

Section 210 of FDICIA requires the Board to focus its analysis
of an acquirer's managerial resources on “consideration of the
competence, experience, and integrity of the ocers, directors,
and principal shareholders” of the acquirer.299 The enormous
discretion conferred by this provision not only gives the Board
authority to require extensive disclosure of the backgrounds and
identities of all persons aliated with the acquirer, including its
principal shareholders, but also to derail an acquisition on the
basis of this information. The Board has, in fact, on at least one
occasion acted on this authority, unanimously rejecting a Section
3 application on the basis of “managerial factors” and citing Section
210 of FDICIA.300 As a result of this provision and in the aftermath of the BCCI scandal, the Board has instituted a policy of
requiring “name checks” of the top two decision makers and
principal shareholders of any foreign bank seeking to acquire a
U.S. bank. This process, which involves sending the relevant
names to various U.S. law enforcement and intelligence agencies,
has resulted in a general lengthening of the time required to process applications by foreign banks.
298

See, e.g., Commerzbank AG, 85 Fed. Res. Bull. 336, 337 (1999); Banco
Santander, S.A., 85 Fed. Res. Bull. 441, 444 (1999); Royal Bank of Scotland
Group plc, 88 Fed. Res. Bull. 51, 58 (2002); BNP Paribas, 88 Fed. Res. Bull. 97,
98–99 (2002); Allied Irish Banks, p.l.c., 95 Fed. Res. Bull. B81, B83 n.17 (2009).
See also Caja de Ahorros de Valencia, 97(2) Fed. Res. Bull. 4, 6 n.8 (2011)
(requiring foreign bank to make information available to the Board “to the
extent not prohibited by applicable law”). The Board has required the same
commitments from foreign banks from non-EU jurisdictions as well. See, e.g.,
Bank of Montreal, 97 Fed. Res. Bull. 24, 28 n.17 (2011); Mitsubushi UFJ
Financial Group, Inc., 97(4) Fed. Res. Bull. 10, 15 n.27 (2011). The Commitments are substantially identical to those required in connections with a foreign
bank's application under Regulation K to establish a branch, agency, or representative oce in the United States. See 12 C.F.R. § 211.24(c)(v); Form FR K-2,
Attachment E.
299
FDICIA § 210, 12 U.S.C.A. § 1842(c)(5).
300
See First Independence Bancshares, Inc., 79 Fed. Res. Bull. 509, 510
(1993). See also HMS Holdings, Inc., 78 Fed. Res. Bull. 214, 215 (1992) (managerial factors “weigh[ed] against approval”).
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[5] Convenience and Needs of Community
In determining whether an applicant has met the BHC Act’s
convenience and needs requirement, the Board emphasizes performance records under the Community Reinvestment Act (CRA)
and other consumer protection statutes. The CRA requires the
federal nancial supervisory agencies to encourage FDIC-insured
banks to help meet the credit needs of their entire communities,
including low- and moderate-income neighborhoods, and to take
such banks' records of meeting these needs into account when
evaluating bank holding company or merger applications.301 The
Board has determined that the convenience and needs of the
community factor should be evaluated in light of the acquiring
and, to a certain extent, the target institution's CRA performance
record. In addition, the Board will consider whether an acquiring
institution has satisfactorily complied with the reporting requirements of the Home Mortgage Disclosure Act (HMDA) and the
Equal Credit Opportunity Act (ECOA).302
A foreign bank that does not own an insured depository institution or have an insured branch in the United States at the time
that it submits an application to acquire an FDIC-insured bank
or branch is not itself required to comply with the requirements
of CRA.303 Nonetheless, the Board will consider the CRA record of
the target institution as a relevant factor in its CRA analysis304
although there is no case in which the Board has considered the
target's performance record as the determinative factor in deciding whether to approve an application by a foreign bank. In cases
in which CRA is a concern, moreover, the Board typically requires
assurances from an acquirer that it will improve the target's
301

12 U.S.C.A. § 2903; Statement of the Federal Financial Supervisory
Agencies Regarding the Community Reinvestment Act, 54 Fed. Reg. 13,742
(Apr. 5, 1989) (CRA Statement). The CRA Statement indicates that the CRA
record of an institution, as reected in its examination reports, will be given
great weight in the application process. The Board will consider the institution's
entire CRA record as an integral component of the convenience and needs of the
community assessment.
302
12 U.S.C.A. §§ 2801 et seq.; 15 U.S.C.A. §§ 1691 et seq.
303
See 12 U.S.C.A. §§ 1813(c)(2), 2902(2), and 2903. The CRA is applicable to
any direct branch of a foreign bank that results from such an acquisition if the
foreign acquirer did not previously have a branch in the target bank's state unless the resulting branch limits its deposits to those permissible for an Edge Act
Corporation.
304
In addition, the CRA record of any U.S. bank subsidiaries already owned
by or aliated with the foreign applicant will be considered. 12 C.F.R.
§ 225.13(b)(3).
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CRA compliance after the acquisition is complete.305
Foreign banks with an oce in the United States, whether or
not they own an insured depository institution or have an insured
branch, are required to comply with several fair lending
statutes.306 Compliance with two of these statutes (HMDA and
ECOA)307 has been considered by the Board as relevant in connection with the convenience and needs of the community analysis
305
Once a foreign bank has acquired an insured nancial institution, the
CRA performance record of that institution will be relevant in any future applications submitted by the foreign bank to the Board. See 12 U.S.C.A. § 2903.
As a result, a foreign acquirer anticipating future acquisitions should evaluate
carefully the CRA performance record of any potential target.
306
These statutes include: (1) limitations on brokered deposits, 12 U.S.C.A.
§ 1831f; (2) the Truth in Lending Act (TILA), which requires accurate and
complete disclosure by the creditor of all terms of any consumer loan transaction, 15 U.S.C.A. §§ 1601 et seq.; (3) the HMDA, which requires institutions
that are engaged in mortgage lending in urban areas to keep extensive les
regarding their mortgage lending, 12 U.S.C.A. §§ 2801 et seq.; (4) the Expedited
Funds Availability Act, which establishes very specic timetables for banks' acceptance and clearance in demand deposit accounts and requires disclosure of
these timetables to customers, 12 U.S.C.A. §§ 4001 et seq., see Johnson
International Inc., 81 Fed. Res. Bull. 507, 508 (1995); (5) the Electronic Funds
Transfer Act, which applies to consumer banking transactions in accounts
established by individuals primarily for personal purposes and involving the
use of electronics, telephones, and computers, 15 U.S.C.A. § 1693; (6) the Truth
in Savings Act, which requires banks to disclose the rates paid on depository accounts and the fees assessable against such accounts, 12 U.S.C.A. § 4301, see
Johnson International Inc., 81 Fed. Res. Bull. 507, 508 (1995); (7) the Federal
Trade Commission Act, which generally prohibits “unfair or deceptive practices,” 15 U.S.C.A. §§ 41 et seq.; (8) the Fair Debt Collection Practices Act,
which prohibits a variety of misleading or high-pressure tactics against individual consumers in the collection of personal or similar loans, 15 U.S.C.A. § 1692;
(9) the ECOA, prohibiting discrimination in the issuance of credit, 15 U.S.C.A.
§ 1691; and (10) the Fair Credit Reporting Act, which requires banks that have
denied customers credit based upon a credit report prepared by a third party to
disclose such information to the customer, 15 U.S.C.A. § 1681. See generally
Chubb and Tahyar, Foreign Banks and the New U.S. Banking Legislation, 7 J.
Int'l Banking L. 44 (1992). The applicability of consumer protection statutes to
foreign banks operating in the U.S. was armed in the Riegle-Neal Act, see
§ 6:2[2], by its amendment of Section 9(b) of the IBA, 12 U.S.C.A. § 3106a,
expressly to subject such foreign banks to any law of the U.S. imposing requirements that protect the rights of consumers in nancial transactions to the
extent such foreign banks engage in activities that are subject to such laws. See
12 U.S.C.A. § 3106a.
307
HMDA mandates that institutions that are engaged in mortgage lending
in urban areas keep extensive les regarding their mortgage lending. The
purpose of HMDA is to ensure that banks provide home mortgages to qualied
borrowers regardless of geographic location. HMDA and its implementing
regulations, 12 C.F.R. §§ 203.1 et seq., §§ 338.5 et seq., require that banks
report the number and amounts of mortgages and catalog such mortgages. The
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under Section 3 of the BHC Act in certain domestic bank acquisition transactions.308 It is reasonable to expect, therefore, that the
fair lending practices of the U.S. oces of a foreign acquirer and
of its U.S. target will be relevant to the Board's review of any application made by the foreign acquirer. Furthermore, the acquirer
should keep in mind that it will become responsible for the prior
fair lending violations of the acquired institution.
The Board's CRA scrutiny can be very intense, and on occasion,
it has resulted in the denial of a Section 3 application. For
example, in 1995, the Board denied the Section 3 application of
Totalbank Corporation of Florida because of the inadequate CRA
compliance of its FDIC-insured bank subsidiaries. FDIC examiners had found that the geographic distribution of the subsidiaries'
credit extensions, credit applications, and credit denials reected
disparate lending practices. The same report also indicated that
there were serious weaknesses in the banks' overall compliance
with CRA policies and programs. Signicantly, the Board denied
the application despite eorts by the banks to improve their CRA
present regulation establishes certain de minimis exemptions for small
institutions.
ECOA prohibits discrimination in the issuance of credit based on race,
color, religion, national origin, sex, marital status, age, or exercise of rights
under the consumer protection laws. The implementing regulations, 12 C.F.R.
§§ 202.1 et seq., provide guidance regarding the type of information that is
impermissible for lenders to gather or consider in making credit decisions.
Lenders must also provide certain credit applicants, upon written request, copies of the appraisal report used in connection with such applicants' applications
for credit.
308
See, e.g., First Union Corp., 83 Fed. Res. Bull. 1012, 1016–17 (1997)
(HMDA); Banc One Corp., 83 Fed. Res. Bull. 520, 522, 526 (1997) (ECOA). Although compliance with HMDA is considered in the Board's review process, it is
not, by itself, conclusive. In the First Union application, the Board reviewed
First Union's HMDA data and noted that such data indicated noncompliance
with fair lending laws and an inaccurate record of CRA-related lending. The
Board further stated, however, that HMDA data alone provide an incomplete
measure of an institution's lending in its community and that, absent other information, the HMDA's limitations make the data an inadequate basis for
concluding that an institution has engaged in illegal lending discrimination.
Noting that the other information available to it did not indicate discriminatory
or other illegal credit practices, the Board ultimately found that First Union's
CRA performance was acceptable. See First Union Corp., 83 Fed. Res. Bull.
1012, 1016–17 (1997). In the Banc One application, the Board conditioned its
approval on Banc One's commitment that it would enhance its community
reinvestment program by, among other things, ridding its operations of any illegal discrimination against minority credit applications in violation of ECOA.
See Banc One Corp., 83 Fed. Res. Bull. 520, 522, 526 (1997).
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performance.309
In addition, in high-prole bank acquisitions, the Board has
held public hearings at which activist groups have been given an
opportunity to speak on the acquirer's and target's CRA record. A
foreign bank acquirer should anticipate that such public hearings, if held, may slow down the application process.310
In sum, a foreign bank seeking to acquire an FDIC-insured
bank should carefully review the CRA performance and fair lend309

See Totalbank Corp. of Florida, 81 Fed. Res. Bull. 876, 877—78 (1995);
see also First Colonial Bankshares Corporation Chicago, 79 Fed. Res. Bull. 706
(1993); Gore-Bronson Bancorp, Inc., 78 Fed. Res. Bull. 784 (1992). In its decision in Gore-Bronson, the Board considered the CRA rating of both the acquiring institution and the target, Water Tower Trust and Savings Bank. The
Board found a consistent pattern of noncompliance with CRA by a subsidiary of
Gore-Bronson and the target. The Board declined to approve the application despite commitments for future CRA improvement made by Gore-Bronson. The
Board stated that such commitments would be relevant “only where the applicant otherwise has a satisfactory CRA record, where the problems identied
at the bank do not indicate chronic institutional deciencies or a pattern of CRA
deciencies, and where the applicant takes immediate and eective action to
address identied deciencies in the CRA performance of its banks.” GoreBronson Bancorp, Inc., 78 Fed. Res. Bull. 784, 786 (1992).
310
In reviewing Bank of America's acquisition of Countrywide Financial
Corporation and Countrywide's subsidiary savings association, Countrywide
Bank, FSB in 2008, the Board held three days of public hearings and extended
the public comment period to a total of more than 50 days. Bank of America
Corporation, 94 Fed. Res. Bull. C81, C82 (2008). See also J.P. Morgan Chase &
Co./Bank One Corporation, 90 Fed. Res. Bull. 352, 353 (2004) (two days of public hearings and public comment period extended to 81 days); Chemical Banking
Co., 82 Fed. Res. Bull. 239, 240 (1996); NationsBank Corporation, 84 Fed. Res.
Bull. 858, 866 (1998); Travelers Group Inc., 84 Fed. Res. Bull. 985, 986 (1998).
More recently, the Board has determined to hold public hearings and to
extend the comment period in Capital One Financial Corporation's proposed
acquisition of Sharebuilder Advisors, LLC and ING Direct Investing, Inc., and,
indirectly, ING's U.S. savings association subsidiary, ING Direct. See Federal
Reserve, “Press Release: Public Meetings on the Notice by Capital One Financial
Corporation to Acquire ING Bank,” released August 26, 2011, available at htt
p://www.federalreserve.gov/newsevents/press/orders/20110826a.htm. Although
the Board's decision may have been primarily attributable to the fact that
Capital One has total assets of more than $50 billion and thus is a systemically
important bank holding company for purposes of the Dodd-Frank Act and that
the Board must, pursuant to the Dodd-Frank Act, consider the risk of an acquisition to the stability of the U.S. banking or nancial system (see § 6:6[9]), the
Board declared that the purpose of the hearings was to collect information relating to all of the factors to be considered under the BHC Act, including the
target insured depository institution's record under the CRA.
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ing record of the target institution.311 In addition, any foreign
bank with a U.S. commercial banking presence should pay particular attention to its own fair lending performance and, if it has
an insured branch, to the branch's CRA performance, because
such performance is likely to be a signicant factor in any future
acquisition. Moreover, the foreign acquirer should recognize that
it will assume responsibility for bringing any newly acquired
insured nancial institution into compliance with fair lending
statutes and will be held directly responsible for maintaining
compliance with CRA as it relates to any future applications
submitted to the Board by the foreign bank.
[6]

Antitrust Considerations

[a] Summary
Another factor considered by the Board in evaluating an
acquisition under Section 3 of the BHC Act is the likely impact of
the proposed acquisition on competition. The Board denes the
U.S. geographic markets in which either the acquirer or the
target has any banking oces. It then reviews data on the impact
of the proposed acquisition on the competition for banking services in those geographic markets. The Board uses each competitor's share of deposits in the relevant geographic markets as a
proxy for the competitor's share of the full range of banking
products and services provided in each geographic market. It
generally treats commercial banks as full competitors, thrifts as
half competitors, and credit unions and nondepository institutions as noncompetitors within each geographic market. It uses
the Herndahl-Hirschman Index (HHI) to measure market
concentration and the change in market concentration in each
relevant geographic market both before and after a proposed
acquisition.
As an initial matter, the Board relies on market concentration
data provided by the acquirer in its application to analyze the effect of the proposed transaction on competition. Using geographic
market denitions obtained from the Federal Reserve Bank that
will review the application (or an outside vendor), and data from
the FDIC's Web site (or an outside vendor), the applicant lists
each competitor in each relevant geographic market, the amount
of its deposits (reducing each thrift's deposits by 50%), the percentage of each competitor's (weighted) share of the (weighted)
311
The same concerns arise in the interstate merger context because the
FDI Act, as amended by the Riegle-Neal Act, requires consideration of the CRA
performance of the target bank in an interstate merger transaction. See 12
U.S.C.A. § 1831u(b)(3).
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total deposits in the relevant geographic market, the square of
each percentage, the HHI, and the change in the HHI for each
relevant geographic market both before and after the proposed
transaction.
The HHI for each relevant geographic market is computed by
adding the squares of each competitor's percentage market share
of deposits in the relevant market. For example, if a geographic
market contains three competitors—A, B, and C—with deposit
market shares of 10%, 20%, and 70%, respectively, the HHI for
that market would be calculated in the following manner: 102 +
202 + 702. This would equal 100 + 400 + 4,900, or a total of 5,400.
If A and B merged, they would have a combined share of 30%,
and the HHI after the transaction would be 302 + 702. This would
equal 900 + 4900, or a total of 5,800. The change in HHI produced
by the transaction would be 5,800 – 5,400, or a dierence of 400.
As discussed in more detail in Section 6:6[6][g], the Board and
the DOJ have developed thresholds of market concentration, as
measured by the HHI, which they generally treat as “safe
harbors” from any further scrutiny of the transaction for
anticompetitive eects. Most acquisitions do not cross these
thresholds and hence are not subjected to antitrust analysis.
[b] Legal Framework
In language substantively equivalent to that of their antitrust
analogs in the Sherman Act312 and the Clayton Act,313 Section 3 of
the BHC Act prohibits monopolization314 and generally bars approval of any acquisition that may substantially lessen competition, tend to create a monopoly, or be in restraint of trade.315 The
banking statutes only deviate materially from the antitrust
statutes in their inclusion of a “public interest” exception to the
prohibition on transactions that may substantially lessen competition, tend to create a monopoly, or be in restraint of trade.316
The public interest exception is similar to the exception developed
in ordinary antitrust case law for acquisitions involving a failing
312

15 U.S.C.A. §§ 1 to 7.
15 U.S.C.A. §§ 12 to 19, 21 to 27; 29 U.S.C.A. §§ 52 to 53.
314
Compare 12 U.S.C.A. § 1842(c)(1) (BHC Act) with 15 U.S.C.A. § 2 (Sherman
Act). See also 12 U.S.C.A. § 1828(c)(5)(A) (Bank Merger Act); 12 U.S.C.A.
§ 1817(j)(7)(A) (CIBC Act).
315
Compare 12 U.S.C.A. § 1842(c)(1)(B) (BHC Act) with 15 U.S.C.A. §§ 1
(Sherman Act) and 18 (Clayton Act). See also 12 U.S.C.A. §§ 1828(c)(5)(B) (Bank
Merger Act), 1817(j)(7)(B) (CIBC Act).
316
12 U.S.C.A. § 1842(c)(1)(B). See also 12 U.S.C.A. §§ 1828(c)(5)(B) (Bank
Merger Act), 1817(j)(7)(B) (CIBC Act). These statutes provide that an acquisi313
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company but is somewhat broader than that exception.317
The Clayton and Sherman Acts also apply directly to bank
acquisitions. 318 Despite the substantial equivalence of the
antitrust laws' provisions to those of the banking laws,319 this
double coverage is quite signicant. It allows bank acquisitions to
be challenged on federal antitrust grounds by the DOJ, state attorneys general, and private litigants, as well as the Board. The
DOJ plays a signicant part in bank acquisition transactions,
reviewing virtually every acquisition proposed and occasionally
intervening informally in the approval process itself or afterward
by means of a civil action under the antitrust laws.320 This is sigtion should be allowed to proceed if its anticompetitive eects are clearly
outweighed by its benet to the convenience and needs of the community.
317
See § 6:6[6][i] (discussion of failing company defense); United States v.
Third Nat'l Bank, 390 U.S. 171, 187 (1968) (public interest exception intended
to reach banks not yet failing).
318
United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963) (Bank
Merger Act does not preclude application of Clayton Act § 7 to bank acquisitions).
319
The banking laws' public interest exception to the prohibition of transactions substantially lessening competition, tending to create a monopoly, or in
restraint of trade makes these laws at least formally dierent from the antitrust
laws. Even this formal dierence is eliminated when the antitrust laws are applied to bank acquisitions; however, as the banking laws require that in any
judicial proceeding attacking an acquisition approved under the banking laws
on the grounds that the transaction violates the antitrust laws (other than
Sherman Act § 2’s prohibition of monopolization), the standards applied by the
court must be the same as those applied by the bank regulators in reviewing
the transaction. 12 U.S.C.A. § 1849(b)(1). See also 12 U.S.C.A. § 1828(c)(7)(B)
(Bank Merger Act); United States v. Citizens & Southern Nat'l Bank, 422 U.S.
86 (1975) (Bank Merger Act) (bank acquisitions are subject to Clayton Act standards unless the public interest exception is met).
320
The DOJ's review is facilitated by the Board's providing it with copies of
Section 3 applications when they are led and requesting the DOJ's position on
the competitive eects of the proposed acquisition. If the DOJ concludes that
the acquisition will have adverse competitive eects, it will attempt to negotiate
a restructuring of the acquisition with the applicant during the course of the
application approval process.
The Board must inform the DOJ when a bank acquisition is approved
whereupon the acquisition generally is stayed for a 30-day waiting period during which the DOJ may bring an action under the Clayton Act (there is no such
time limit on Sherman Act § 2 challenges to actual monopolies). 12 U.S.C.A.
§ 1849(b)(1). See also 12 U.S.C.A. § 1828(c)(6), (7) (Bank Merger Act). It is
usual, however, for the DOJ to consent to a shorter statutory waiting period of
15 calendar days. See 12 C.F.R. § 225.17(h)(3). The DOJ is usually able to
resolve its competitive concerns without resort to a civil action by informally
intervening in the approval process. This informal intervention, however, can
be very disruptive and expensive. For example, in the acquisition of Security
Pacic Corp. by BankAmerica Corp. in Apr. 1992, the DOJ and the merging
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nicant not only because it adds another layer of bureaucracy to
the approval process, but also because the DOJ has developed
antitrust standards dierent from those of the Board.321 State attorneys general apply yet another set of antitrust standards, although their intervention in bank acquisitions historically has
not been on the same level as that of the DOJ.322
banks were able to agree on a plan of merger (which included the divestiture of
$8.5 billion in deposits and $3.3 billion in loans) before the Board formally approved the acquisition. However, this agreement came only after a massive
discovery eort by the DOJ, which included extensive interviews and the production of approximately 700 boxes of documents. See Michael J. Halloran,
Practical Considerations of the ‘New’ Antitrust Analysis: Lessons of the
BankAmerica/Security Pacic Merger Process, Annual Meeting of the American
Bar Association, New York, NY, Aug. 10, 1993. Under § 3(a) of the Antitrust
Civil Process Act, 15 U.S.C.A. § 1312(a), the DOJ can issue civil investigative
demands for the production of documents relevant to competitive aspects of a
proposed bank acquisition. In light of how substantial a role the DOJ may play
in an acquisition raising signicant competitive issues, it is advisable to meet
with the DOJ, as well as the appropriate bank regulators, as early as possible
in the course of such an acquisition.
Under certain, very limited circumstances, ling requirements under the
Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C.A. § 18a (the
HSR Act), could be triggered by a bank acquisition. In general, however, transactions subject to the BHC Act, the Bank Merger Act, the CIBC Act, or HOLA
would be exempt from all or most requirements under the HSR Act. See 15
U.S.C.A. § 18a(c)(7), (8); 16 C.F.R. § 802.8(b). If the foreign acquirer is a nancial
holding company and the acquisition also involves the acquisition of certain
nonbanking (nonthrift) companies or any U.S. branches of a foreign bank,
however, an HSR Act ling will generally be required to the extent of such
acquisitions because they would not generally require the prior approval of the
Board under Section 3 or 4 of the BHC Act or any other federal bank or thrift
regulator. However, pursuant to the Dodd-Frank Act, in the case of certain
nonbanking acquisitions in which the target company has $10 billion or more in
assets, an HSR ling will be required. See Dodd-Frank Act, Pub. L. No. 111-203,
§§ 163 and 604(e) (2010). For more information on these provisions, see §§ 10:1
et seq.
321
See § 6:6[6][d] (discussing DOJ approach to product market denition).
322
State attorneys general theoretically may have as much inuence over
the shape of bank acquisitions as the DOJ because, like the DOJ, state attorneys general may seek divestiture of acquired businesses. Clayton Act § 16,
15 U.S.C.A. § 26; California v. American Stores Co., 495 U.S. 271, 279–80, 110
S. Ct. 1853, 1857, 109 L. Ed. 2d 240, 250, 1990-1 Trade Cas. (CCH) P69003
(1990). In the BankAmerica/Security Pacic acquisition, the attorneys general
of Washington, California, and Arizona intervened, requiring a 400- to 500-box
document production and ultimately securing settlements that required
divestiture beyond that called for by either the Board or the DOJ, as well as
payment of the costs of the states' investigations. Michael J. Halloran, “Practical Considerations of the ‘New’ Antitrust Analysis: Lessons of the BankAmerica/
Security Pacic Merger Process,” Annual Meeting of the American Bar Association, New York, NY, Aug. 10, 1993, at 8. This chapter will not describe or
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The foregoing complex of antitrust laws and potential enforcers
often is irrelevant to a foreign acquirer of a U.S. bank. An acquisition by a foreign bank not already active in the target bank's
market does not generally raise any competitive concerns because
such an entry has no eect on the concentration of that market.
In addition, when a foreign bank is making only a passive investment in the U.S. target, and not obtaining control, antitrust
concerns that would be raised by an acquisition of control may
not arise.323
[c]

Steps in Evaluating Competitive Eect

Regardless of whether the Board, the DOJ, or a state attorney
general is conducting the antitrust review of a proposed bank
acquisition, the basic framework of the analysis is the same.
First, the relevant geographic and product markets must be
dened and the institutions participating in them identied. Once
the boundaries and players are established, the eect of the
proposed acquisition on market concentration is measured and
its likely eect on competition in the relevant market analyzed. If
no competitive problems are identied, the transaction proceeds.
If problems do arise, the transaction will not be permitted to
proceed without either (1) a showing by the parties that the
transaction's anticompetitive eects on the community are clearly
outweighed by its benets to the community or (2) an agreement
from the parties to divest sucient assets or deposits to eliminate the anticompetitive eect of the transaction.
To identify the market or markets that may be aected by the
proposed acquisition, it is rst necessary to identify which individual products,324 or groups of products, oered by the merging
analyze the state attorneys general antitrust standards. They are set forth,
however, in the Horizontal Merger Guidelines of the National Association of
Attorneys General, which are reprinted at 4 Trade Reg. Rep. (CCH) ¶ 13,406
(1993).
In addition, many state statutes governing bank mergers and acquisitions also require an evaluation of the eects of a proposed transaction on competition. The antitrust provisions of state laws governing the acquisition of a
bank or a bank holding company in most cases mirror federal law. See, e.g., Cal.
Fin. Code § 703(a), (b). In some cases, however, they are formulated dierently
and thus might have somewhat dierent standards than those applied under
federal law. See, e.g., N.Y. Banking Law §§ 142(1) and 142-a.
323
Christopher Holder, The Use of Mitigating Factors in Bank Mergers and
Acquisitions: A Decade of Antitrust at the Fed, Economic Review of the Federal
Reserve Bank of Atlanta, Mar./Apr. 1993, at 37.
324
The term products, as used in this chapter, includes services.
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banks constitute distinct lines of commerce.325 The Board historically has viewed the cluster of products and services oered by
commercial banks as a single line of commerce. The DOJ, by
contrast, considers business and consumer banking to be separate lines of commerce and business banking to have relevant
product submarkets such as cash management services for small
businesses. Once the line or lines of commerce are identied, the
boundaries of the geographic area in which the merging banks
compete in the dened line or lines of commerce must be drawn.326
On occasion, the Board denes the relevant geographic area as
broader than that dened by the DOJ.
After the markets' product and geographic limits are established, the sellers participating in the markets must be
identied.327 The Board generally includes all commercial banks
located in the market, a substantial portion of thrifts, some credit
unions, and, occasionally, some nondepository nancial
institutions. The DOJ, in contrast, will exclude even commercial
banks that it does not believe compete in the dened market
(e.g., small banks that the DOJ believes may not actually be able
to provide loans or cash management services to middle-market
businesses), only includes thrifts that actually oer the relevant
product, and rarely includes credit unions or nondepository
nancial institutions.
When the market and its seller-participants are identied, the
competitive eect of the proposed transaction can be analyzed.328
While the DOJ has recently downplayed the importance of market concentration, calling it “one useful indicator of likely competitive eects of a merger” in its most recent Horizontal Merger
Guidelines,329 the rst step in this analysis is customarily a
calculation of what immediate eect the transaction will have on
the distribution of market share. Using the HHI, the Board or
DOJ measures the concentration of market share in the market
before and, on a pro forma basis, after the proposed transaction.
If, as a result of the transaction, market concentration will
increase over certain threshold amounts, the transaction is likely
to be further analyzed. This analysis is intended to determine
whether the increased concentration in the market will actually
325

See § 6:6[6][d].
See § 6:6[6][e].
327
See § 6:6[6][f].
328
See § 6:6[6][g].
329
DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 4.2, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
326
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lead to decreased competition in the market. The regulators and
the DOJ look at a number of factors here, including the capacity
of other competitors in the market to expand production and the
ability of and likelihood that banks outside the market would
enter the market in response to an attempt by current competitors to raise their prices.
If, after consideration of all the factors that may aect competition, the bank regulator or DOJ concludes that the proposed
transaction will lessen competition, the transaction may still be
permitted provided either that the parties can show that the
transaction's benets to the community clearly outweigh its
anticompetitive eects or that the parties agree to divest
themselves of sucient assets and deposits (usually whole
branches) to cure the anticompetitive eect of the proposed
transaction.330 Divestitures historically were required before a
transaction could be completed, but more recently, banks have
been allowed to execute acquisitions upon a written commitment
to undertake specied divestitures within a xed period of time
after the closing of the acquisition.
[d] Dening the Product Markets
The Supreme Court and the Board historically have considered
the entire range of products and services typically oered by commercial banks to constitute for antitrust purposes a single cluster
of products with its own independent market. 331 The Board
continues to hold to this view,332 although the Supreme Court has
330

See § 6:6[6][h].
See, e.g., United States v. Philadelphia Nat'l Bank, 374 U.S. 321 (1963);
The Connecticut Bank and Trust Co., 2-2 O.C.C.Q.J. 66 (Jun. 1983); United
Bank Corporation of New York, 64 Fed. Res. Bull. 894, 896 (1978); FDIC Statement of Policy on Bank Merger Transactions, 63 Fed. Reg. 44,761 (Aug. 20,
1998) (revising 1989 policy) (amended at 67 Fed. Reg. 48,178 (July 23, 2002); 67
Fed. Reg. 79,278 (Dec. 27, 2002) and 73 Fed. Reg. 8,870 (Feb. 15, 2008)); Bank
of America Corporation/FleetBoston Financial Corporation, 90 Fed. Res. Bull.
217 (2004).
332
See, e.g., J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res.
Bull. 352, 354 n.14 (2004) (rejecting commenters' claims that credit card issuance was a separate product and reiterating that “the appropriate product market for analyzing the competitive eects of bank mergers and acquisitions is the
cluster of products and services oered by banking institutions”); Bank of America Corporation/FleetBoston Financial Corporation, 90 Fed. Res. Bull. 217
(2004); Chase Manhattan Corp., 87 Fed. Res. Bull. 76, 78 & n.2 (2001) (using
the cluster product-line approach and rejecting suggestions that the enactment
of the Gramm-Leach-Bliley Act required the abandonment of the product cluster
approach in favor of a focus on individual products and services); Chemical
331
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not considered the issue in more than 35 years.333 The DOJ, for
its part, has abandoned the single cluster approach in favor of
analyzing separate cluster markets for retail and small, mediumsized, and large rm business banking. Denition of the relevant
product market largely determines which rms will be included
as participants in the market and, therefore, what degree of
concentration is found in the market.
The original basis for the single cluster approach to product
market denition was the observation that consumers tended to
purchase all their nancial products in a cluster from the same
local commercial bank.334 The Supreme Court found that cluster
purchasing resulted in part from commercial banks' competitive
advantage in selling these products and in part from the added
value to consumers of nding all the products in the cluster under
the same roof.335
Studies conducted by the Board in the early 1990s did not
entirely support the notion of a single market for the full cluster
of what was formerly thought of as commercial banking services.
Instead, these studies showed that individual consumers, as well
as small and medium-sized businesses, often purchase banking
products from a variety of institutions in a number of separate
clusters as well as, in the case of certain products, individually.336
The Board continues to adhere to the single cluster approach.
Banking Co., 82 Fed. Res. Bull. 239, 241 (1996) (rejecting arguments that individual product markets should be evaluated); BankAmerica Corporation, 80
Fed. Res. Bull. 623, 625 & n.11 (1994) (same); Texas Commerce Bank-Beaumont,
12-2 O.C.C.Q.J. 69, 69–70 (Jun. 1993) (rejecting the position that cluster of
products should be disaggregated). In the proposed First Security/Zions merger,
however, the Board excluded certain out-of-state deposits from the merging parties' market share gures because, among other things, the parties were limited
by law in their use of the deposits, and making adjustments for the merging
parties “would not distort market calculations for other competitors” in the
market. First Security Corp., 86 Fed. Res. Bull. 122, 126–127 (2000).
333
United States v. Connecticut Nat'l Bank, 418 U.S. 656, 666 (1974) is the
most recent Supreme Court decision to consider the issue.
334
United States v. Philadelphia Nat'l Bank, 374 U.S. 321, 356–357 (1963);
United States v. Phillipsburg Bank & Trust Co., 399 U.S. 350, 360–361 (1970).
335
United States v. Phillipsburg Bank & Trust Co., 399 U.S. 350, 360–361
(1970). See generally Statement of Scott G. Alvarez, General Counsel, Board of
Governors of the Federal Reserve System, before the Antitrust Modernization
Commission, Dec. 5, 2005, 8–11 available at http://govinfo.library.unt.edu/amc/c
ommissionhearings/pdf/AlvarezStatement.pdf.
336
Gregory E. Elliehausen & John D. Wolken, Banking Markets and the
Use of Financial Services by Small and Medium Sized Businesses, 76 Fed. Res.
Bull. 801 (1990); Gregory E. Elliehausen & John D. Wolken, Banking Markets
and the Use of Financial Services by Households, 78 Fed. Res. Bull. 169 (1992).
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However, in considering Bank of America Corporation's acquisition of Countrywide Financial Corporation and its subsidiary
savings association, Countrywide Bank, FSB, the Board specically considered commenters' concern that the acquisition would
reduce competition for mortgage lending and proceeded to analyze
the issue by considering data for two distinct markets, one for
mortgage servicing and one for mortgage originations. The Board
ultimately concluded that these two markets were national in
geographic scope and that they would remain unconcentrated in
terms of HHI.337
The DOJ has historically disaggregated the traditional cluster
of products into several separate markets.338 This disaggregation
has occurred along two distinct lines. First, and most broadly,
the DOJ has taken the position that separate “cluster” markets
exist for distinct categories of customers: consumer, large business, medium-sized business, and small business.339 Second, the
DOJ has stated that there are separate markets within each of
these clusters for distinct products such as cash management
337

Bank of America Corporation, 94 Fed. Res. Bull. C81, C85–C86 (2008).
The Board also considered the impact of the acquisition on other categories of
nonbanking activities such as community development, property appraisal, and
real estate settlement activities. Bank of America Corporation, 94 Fed. Res.
Bull. C81, C86 (2008). Cf. J.P. Morgan Chase & Co./Bank One Corporation, 90
Fed. Res. Bull. 352, 354 n.14 (2004) (concluding that, even if credit card issuance was viewed as a separate market, the increase in HHI and resulting HHI
would be within the DOJ's Merger Guidelines).
338
See, e.g., United States v. Fleet/Norstar Fin. Group, Inc., 56 Fed. Reg.
33,458 (Jul. 22, 1991) (competitive impact statement); United States v. First
Hawaiian, Inc., 56 Fed. Reg. 10,916 (Mar. 14, 1991) (competitive impact
statement). See also United States v. Texas Commerce, 58 Fed. Reg. 15,361
(Mar. 22, 1993) (competitive impact statement); United States v. Society Corp.,
57 Fed. Reg. 10,371 (Mar. 25, 1992) (competitive impact statement). The DOJ
rejected the single cluster approach to product market denition as long ago as
1983, United States v. Nat'l Bank & Trust Co. of Norwich, Case No. 83-CV-537
(Complaint N.D.N.Y., May 6, 1983) (dening separate commercial and retail
banking markets), but did not begin its campaign in earnest until 1991, with
the Fleet/Norstar and First Hawaiian acquisitions.
339
This was the position taken by the DOJ in its competitive impact statements with respect to the First Hawaiian, 56 Fed. Reg. 10,916 (Mar. 14, 1991);
Fleet/Norstar, 56 Fed. Reg. 33,458 (Jul. 22, 1991); Texas Commerce, 58 Fed.
Reg. 15,361 (Mar. 22, 1993); and Society, 57 Fed. Reg. 10,371 (Mar. 25, 1992),
transactions. See also DOJ, “Press Release: Justice Department Requires Wells
Fargo and Co. and Brenton Banks Inc. to Make Divestitures in Des Moines,
Iowa,” released October 18, 2000, available at http://www.usdoj.gov/atr/public/pr
essreleases/2000/6778.htm (noting that a divestiture will ensure that “customers, including small and medium-sized businesses, will continue to have banking choices”).
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services and commercial loans.340 However, notwithstanding the
DOJ's references to individual product markets, it has generally
concurred with the Board's conclusions on the competitive impact
of bank mergers.
[e]

Dening the Geographic Markets

In order to assess the competitive eect of a merger on a particular line of commerce (or product market), it is necessary to
determine the section(s) of the country (or geographic market(s))
in which the merging banks participate in the particular line of
commerce. The relevant geographic market will extend as far
from the merging banks as the merging banks' actual and
potential customers would reasonably go to secure an alternative
source of banking products.341 The Supreme Court, the Board,
and the DOJ consider banking to be an essentially local business
and therefore almost always dene the relevant geographic market locally.342
The Board has developed predetermined local geographic
markets that will be at least facially applicable to most bank
340

Statement of James F. Rill, Assistant Attorney General, Antitrust
Division, DOJ, before the House Committee on Banking, Finance & Urban
Aairs, Sept. 24, 1991 (stating that in Fleet/Norstar and First Hawaiian, DOJ
evaluated the acquisition both in the context of individual services and of
clusters of services); Remarks of Janusz A. Ordover, Deputy Assistant Attorney
General for Economics, & Margaret E. Guerin-Calvert, Assistant Chief of
Economic Regulatory Section, Antitrust Division, DOJ, before the Federal
Reserve Bank of Chicago, May 8, 1992, at 14 (stating that DOJ had analyzed
the likely competitive eects of bank acquisitions in individual product markets
for small business operating capital loans and transaction accounts).
341
United States v. Marine Bancorporation, Inc., 418 U.S. 602, 619 (1974);
DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines § 4.2,
reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100; FDIC Statement of Policy on
Bank Merger Transactions, 63 Fed. Reg. 44,761, § III.1 (Aug. 20, 1998) (revising
1989 policy) (amended at 67 Fed. Reg. 48,178 (July 23, 2002); 67 Fed. Reg.
79,278 (Dec. 27, 2002); and 73 Fed. Reg. 8,870 (Feb. 15, 2008)).
342
United States v. Philadelphia National Bank, 374 U.S. 321 (1963); J.P.
Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352, 354 and
App. A (2004) (identifying seven local banking markets in which the merging
banks competed directly); Letter from James F. Rill, Assistant Attorney General,
DOJ, dated Mar. 12, 1992, to Alan Greenspan, Chairman, Board of Governors of
the Federal Reserve System (stating DOJ's position with respect to the
BankAmerica/Security Pacic acquisition); see also Werden, Perceptions of the
Future of Bank Merger Antitrust: Local Areas Will Remain Relevant Markets,
13 Fordham J. Corp. & Fin. L. 581 (2008).
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acquisitions.343 These markets will be entirely satisfactory from
the applicant's perspective when, as is usually the case, the
proposed acquisition does not aect concentration levels within
the predetermined market suciently to raise antitrust concerns.
When concentration levels are found to be excessive, however,
the applicant may challenge the predetermined markets and
argue for a dierent market denition that would yield acceptable post-transaction concentration levels.344 There are numerous
factual bases for such a challenge, including demographic and
economic data, commuting patterns for employment and shopping, transportation networks, advertising practices, television,
radio, newspaper and hospital service areas, geographic barriers,
political barriers that might aect trade and commuting patterns, and banking practices.345
Conversely, it is equally possible for the Board or the DOJ to
343

Each Federal Reserve Bank has developed predetermined markets for its
region, often based on statistical proxies such as Rand-McNally Metropolitan
Areas (RMA's). See Donald P. Morgan & Megan Todd, Federal Reserve Bank of
New York Banking Markets (Feb. 22, 2006). See, e.g., United Bankshares, Inc.,
97(4) Fed. Res. Bull. 19, 21 n.11 and n.13 (2011) (dening two West Virginia
banking markets by reference to RMA and non-RMA portions of counties). See
also Comptrollers Licensing Manual, Business Combinations, App. B (Apr.
2006). The FDIC has not explicitly predetermined geographic markets; however,
it has specied that the location of the acquiring institution's oces in relation
to the oces to be acquired may be relevant to this analysis. FDIC Statement of
Policy on Bank Merger Transactions, 63 Fed. Reg. 44,761, § III.1 (Aug. 20,
1998) (revising 1989 policy) (amended at 67 Fed. Reg. 48,178 (July 23, 2002); 67
Fed. Reg. 79,278 (Dec. 27, 2002); and 73 Fed. Reg. 8,870 (Feb. 15, 2008)).
344
See Pennbancorp, 69 Fed. Res. Bull. 548, 549 (1983); Texas E. BanCorp,
69 Fed. Res. Bull. 636, 637 (1983). OCC applicants are expressly permitted to
propound a relevant geographic market without reference to the OCC's
predetermined markets. The FDIC is similarly exible. See FDIC Statement of
Policy on Bank Merger Transactions, 63 Fed. Reg. 44,761, § III.1 (Aug. 20,
1998) (revising 1989 policy) (amended at 67 Fed. Reg. 48,178 (July 23, 2002); 67
Fed. Reg. 79,278 (Dec. 27, 2002); and 73 Fed. Reg. 8,870 (Feb. 15, 2008)). Third
parties commenting on an acquisition application also may oppose the Board's
predetermined markets. See, e.g., Norwest Corp., 80 Fed. Res. Bull. 455, 456–
457 (1994).
345
See, e.g., First York Ban Corp., 88 Fed. Res. Bull. 251, 251–52 (2002)
(focusing on commuting patterns, newspaper circulation, and transportation
system); Amcore Financial, Inc., 83 Fed. Res. Bull. 666, 667 n.4 (1997) (employment and commuting data, shopping patterns, newspaper circulation, and trafc patterns); ANB Holding Co., Ltd., 83 Fed. Res. Bull. 902, 903 n.7 (1997)
(commuting patterns, newspaper, radio and television coverage); Chemical
Banking Corp., 82 Fed. Res. Bull. 239, 241–42 (1996) (commuting patterns and
population density). See generally Christopher L. Holder, “Competitive
Considerations in Bank Mergers and Acquisitions: Economic Theory, Legal
Foundations, and the Board,” Federal Reserve Bank of Atlanta Economic
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reject a predetermined geographic market that would be favorable to the applicant. In the BankAmerica/Security Pacic
acquisition, the Federal Reserve Bank of San Francisco redened
a number of the geographic markets involved, requiring the applicant to redo its competitive analysis and delaying the application process for approximately four months.346
[f] Identifying the Relevant Competitors
The last step in laying the factual foundation for analysis of
the competitive impact of a proposed acquisition is the identication of the institutions that compete in the identied geographic
and product markets, or would be likely to so compete in the
event of a small but signicant nontransitory increase in price for
the relevant product(s). This is a very signicant step, as the
more competitors that are included, the less concentrated the
market becomes. Consistent with their approaches in the areas of
product and geographic market denition, the DOJ tends to
include fewer institutions as competitors than does the Board,
thereby tending to develop models of markets with greater
concentration than those used by the Board.
The Board and the DOJ are generally in agreement that all
commercial banks within the geographic market should be
included, although the DOJ may exclude smaller commercial
banks from the market for business banking services to mediumsized businesses.347 The Board also includes thrifts, although the
Board may do so giving only partial weight to the thrifts' deposits
Review, Jan./Feb. 1993, at 26 (setting forth in detail approach of the Atlanta
Federal Reserve Bank to geographic market denition).
346
Michael J. Halloran, Practical Considerations of the ‘New’ Antitrust
Analysis: Lessons of the BankAmerica/Security Pacic Merger Process, Annual
Meeting of the American Bar Association, New York, NY, Aug. 10, 1993, at 2. In
its 1997 decision rejecting the application of Bancsecurity Corporation to acquire
Marshalltown Financial Corporation, the Board dened a smaller geographic
market than that proposed by the applicant, basing its decision on the residence
of the acquirer and target's customers, commuting patterns, shopping patterns,
and a Federal Reserve Bank survey. The Board expressly rejected applicant's
contention that the RMA dened the relevant market. Bancsecurity Corporation, 83 Fed. Res. Bull. 122, 122–23 (1997).
347
One author has commented that since 1995, the DOJ has applied a “2
percent test,” which is “based on the ratio of an institution's total C&I [commercial & industrial] loans to assets.” David S. Neill, U.S. Antitrust
Considerations in Mergers and Acquisitions of Bank Holding Companies,
Antitrust Rep., Feb. 1999, at 11. Under this test, “[a]ny institution (bank or
thrift) which fails to meet the 2 percent C&I loan-to-asset threshold is entirely
excluded from the [DOJ's] analysis of deposit market concentration.” David S.
Neill, U.S. Antitrust Considerations in Mergers and Acquisitions of Bank
Holding Companies, Antitrust Rep., Feb. 1999, at 11.
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in analyzing market concentration. The DOJ includes thrifts in
the market for retail banking services, but only includes them in
the market for business banking services to the extent that they
have been shown actually to compete in the market. The Board
may under certain circumstances include other types of depository institutions as well although the DOJ generally will not.
[i] Commercial Banks
The Board includes as competitors all commercial banks doing
business in the dened geographic market. The DOJ generally
does so as well,348 but it has also excluded small commercial banks
from the market for business banking services to medium-sized
businesses. For example, in analyzing the market for banking
services to medium-sized businesses (the relevant product market) in Midland Texas (the relevant geographic market), the DOJ
concluded that although seven commercial banks provided business banking services in Midland, only ve could provide the
amounts of credit and sophisticated cash management services
required by medium-sized businesses.349
[ii] Thrifts
The extent to which thrifts are included as competitors can be
a signicant factor in whether a proposed acquisition will be
found to have anticompetitive eects as thrift deposits may account for a substantial portion of total deposits in a geographic
market. The Board generally includes thrifts only as partial
competitors, counting 50% of thrifts' deposits in calculating market concentration.350 If, however, thrifts have been shown to play
a more signicant role in the relevant market, the Board has
348

The DOJ also includes commercial banks that are “rapid entrants” in the
relevant market, by which it means banks that are not currently providing the
relevant product in the market (either because they are not located in the market or are oering other products in the market) but would be likely to begin to
do so promptly, without incurring signicant sunk costs, in response to an
anticompetitive price increase by the market incumbents. DOJ and Federal
Trade Comm'n, 2010 Horizontal Merger Guidelines § 5.1, reprinted in 4 Trade
Reg. Rep. (CCH) ¶ 13,100.
349
United States v. Texas Commerce, 58 Fed. Reg. 15,361, 15,374 (Mar. 22,
1993).
350
See, e.g., Hancock Holding Company, 97(4) Fed. Res. Bull. 3 n.10 (2011);
Comerica Incorporated and Comerica Bank, 97(5) Fed. Res. Bull. 5 n.20 (2011) ;
J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352, 354–
355 n.20 (2004) (rejecting J.P. Morgan's contention that Washington Mutual's
deposits in the Houston banking market share should be included at 100%
instead of 50%). In calculating post-transaction market concentration in the
context of a thrift acquisition, however, the Board and the OCC generally
include the acquired thrift's deposits at 100%. The rationale for this dierence
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included them at 100%.351 For example, in approving the acquisition by PNC Financial Services Group of National City Corporation and its subsidiary bank, National City Bank, the Board
included the deposits of ve thrifts in the Pittsburgh banking
market at 100% because (1) two thrifts had a ratio of commercial
and industrial (C&I) loans to assets of at least 5%; (2) one thrift
had a ratio of C&I loans to total loans of more than 10%, comparable to the then-national average for commercial banks; and (3)
the two other thrifts had C&I loan-to-asset ratios slightly below
5% but, based on discussions with personnel of the thrifts and
their commercial bank competitors, were found to be active
participants in the market's commercial lender sector.352
The DOJ has generally included thrift deposits at a 100%
weight in retail banking markets.353 In markets for business banking services, the DOJ will include 100% of the deposits of each
thrift that satises the “2 percent test” noted in Section 6:6[6][f]
but will exclude all of the deposits of each thrift that fails to meet
this threshold.
[iii] Nondepository Institutions and Credit Unions
Competition from credit unions and from nondepository
nancial institutions, such as nance companies, brokerage rms,
and factoring rms, generally does not play a signicant part in
the analysis of bank acquisitions. The DOJ has historically
rejected the inclusion of such institutions on the grounds that
they do not oer the complete line of business banking services
in treatment is that, post-acquisition, the thrift's deposits are controlled by a
commercial banking organization. E.g., Bank of America Corporation, 94 Fed.
Res. Bull. C81, C83 n.15 (2008) (Countrywide's deposits were weighted at 50%
pre-acquisition and at 100% post-acquisition); First Hawaiian, Inc., 77 Fed. Res.
Bull. 52, 55 (1991).
351
E.g., Bank of Montreal, 97 Fed. Res. Bull. (forthcoming 2011) (Order at 5
n. 12) (deposits of thrift weighted at 100% because thrift was owned by commercial banking organization); Wells Fargo & Co., 88 Fed. Res. Bull. 103, 106–
107 (2002); Fleet/Norstar Financial Group, Inc., 77 Fed. Res. Bull. 750, 752–753
(1991); BanPonce Corp., 77 Fed. Res. Bull. 43 (1991).
352
PNC Financial Services Group, Inc., 95 Fed. Res. Bull. B1, B3 n.23 (2009).
See also National City Corp., 84 Fed. Res. Bull. 281, 283 n.12 (1998) (weighing
thrift deposits at 100% based on relatively high levels of commercial loans as a
percentage of assets compared to national average for thrifts); Banco Popular de
Puerto Rico, 79 Fed. Res. Bull. 979, 980 n.6 (1993) (weighting thrift deposits at
100% because thrifts in relevant market were more active in commercial lending, as a percentage of loans to total assets, than the national average for
thrifts).
353
E.g., United States v. Texas Commerce, 58 Fed. Reg. 15,361, 15,373 n.9
(Mar. 22, 1993).
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provided by commercial banks and some thrifts.354 The Board has
included credit unions or concluded that they represent a mitigating factor to the potential competitive eects of a merger if they
hold a sucient percentage of deposits within the relevant
geographic market.355
[g] Measuring the Change in Market Concentration
Once the markets (geographic and product) have been delineated and their players (competitors and uncommitted entrants)
identied, the antitrust analysis proper begins. The rst step in
this analysis, both for the Board and the DOJ, is to determine (1)
how concentrated the relevant market is—that is, over how many
dierent participants (and in what proportion) is the output of
the product (some cluster of banking services) spread in the relevant geographic market—and (2) how much this concentration
will be increased by the proposed acquisition.356 Because there is
no practical way directly to measure market share of banking
354

United States v. Society Corp., 57 Fed. Reg. 10,371, 10,379 to 10,380
(Mar. 25, 1992); United States v. Fleet/Norstar Fin. Group, Inc., 56 Fed. Reg.
33,458, 33,464 to 33,465 (Jul. 22, 1991); United States v. Texas Commerce, 58
Fed. Reg. 15,361, 15,373 (Mar. 22, 1993). However, the DOJ has included credit
unions as market participants in retail banking services. Letter from James F.
Rill, Assistant Attorney General, DOJ, dated Mar. 12, 1992, to Alan Greenspan,
Chairman, Board of Governors of the Federal Reserve System (stating DOJ's
position with respect to the BankAmerica/Security Pacic acquisition), at 5.
355
E.g., United Bankshares, Inc., 97(4) Fed. Res. Bull. 19, 21–22 (2011)
(concluding that the deposits of a credit union that is a signicant source of
commercial loans should be included at 100% and performing an alternative
HHI calculation based on also weighting another active credit union's deposits
at 50%); Hancock Holding Company, 97(4) Fed. Res. Bull. 1, 6 (2011) (concluding that the activities of two credit unions in the relevant market were a mitigating factor and performing an alternative HHI calculation based on weighting
both credit unions' deposits at 50%); PNC Financial Services Group, Inc., 95
Fed. Res. Bull. B1, B5–B6 (2009) (performing alternative HHI calculations in
three relevant markets based on weighting active community credit unions'
deposits at 50%); Wells Fargo & Co., 88 Fed. Res. Bull. 103, 106 & n.29 (2002)
(discussing impact of strong credit union presence on post-merger HHI);
BanPonce Corp., 77 Fed. Res. Bull. 43 (1991) (credit union deposits included at
50%). See also First Hawaiian, Inc., 77 Fed. Res. Bull. 52 (1991) (treating credit
unions and industrial loan companies as a procompetitive factor but not including their deposits in the market concentration analysis).
356
When a potential acquirer is neither a participant nor an uncommitted
entrant in the relevant market, market concentration will be unaected by the
transaction. Under these circumstances, the bank regulators and the DOJ are
generally unconcerned about any adverse eect on competition. See Remarks of
Margaret E. Guerin-Calvert, Assistant Chief, Antitrust Division, DOJ, ABA
Spring Antitrust Meeting, Apr. 1, 1993; Christopher L. Holder, Competitive
Considerations in Bank Mergers and Acquisitions: Economic Theory, Legal
Foundations, and the Board, Federal Reserve Bank of Atlanta Economic Review,
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services, the Board and the DOJ generally turn to market share
of deposits as a proxy.357
As already explained in Section 6:6[6][a], concentration is
gauged with the Herndahl-Hirschman Index, or HHI, which
measures market concentration along a continuum from near
zero to 10,000. The Board and the DOJ have developed thresholds
of market concentration, as measured by the HHI, below which
they generally will not scrutinize a transaction for anticompetitive eects. Most acquisitions do not cross these thresholds and
hence are not subjected to antitrust analysis.
In 1995, the DOJ published its Bank Merger Competitive
Review guidelines (Bank Merger Guidelines), which state that
the DOJ generally will not scrutinize a bank merger or acquisition, in the absence of other factors indicating anticompetitive effects, unless the post-transaction HHI is at least 1800, and the
transaction increases the HHI by more than 200 points.358 The
Bank Merger Guidelines also stated that “[i]n some cases, the
[DOJ] may further review transactions which do not exceed the
Jan./Feb. 1993, at 28 (in the absence of increased concentration as a result of a
proposed acquisition, Federal Reserve banks generally approve the acquisition
application). Nonetheless, acquisitions by an out-of-market bank that either (1)
presently exerts a procompetitive inuence on the market because of the likelihood of its entry into the market or (2) might in the future enter into the market in some less anticompetitive way than the present transaction have on occasion been challenged on antitrust grounds under “potential competition”
theories. See, e.g., Mercantile Texas Corp. v. Board of Governors of the Federal
Reserve System, 638 F.2d 1255, 1263–72 (5th Cir. 1981). These challenges have
generally been unsuccessful, and indeed, the potential competition doctrine is
viewed by many practitioners as no longer viable. See Keith Fisher, Regulatory
Aspects of Bank Mergers and Acquisitions, Mergers and Acquisitions of Banks
and Savings Institutions at 3:85 (1993); Hawke and Fein, Training Tomorrow's
Banking Lawyers, 91 Mich. L. Rev. 1578, 1581 (1993).
357
The number of branches located, or dollar value of loans written, in the
relevant geographic market are other proxies, see United States v. Society
Corp., 57 Fed. Reg. 10,371, 10,380 to 10,381 (Mar. 25, 1992) (analyzing
concentration using branches as proxy, as well as deposits), but are not often
employed. In several Board merger applications, the Board found that total
deposits were not an accurate indicator of market share and so used a subset of
total deposits (such as nongovernmental deposits) as the proxy for market
share. Christopher Holder, The Use of Mitigating Factors in Bank Mergers and
Acquisitions: A Decade of Antitrust at the Fed, Federal Reserve Bank of Atlanta
Economic Review, Mar./Apr. 1993, at 37.
358
See DOJ, Bank Merger Competitive Review (1995) (current as of Sept.
13, 2000), available at http://www.justice.gov/atr/public/guidelines/6472.pdf; see
also David S. Neill, U.S. Antitrust Considerations in Mergers and Acquisitions
of Bank Holding Companies, Antitrust Rep., at 10 (Feb. 1999) (discussing Bank
Merger Competitive Review).
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1800/200 threshold,” particularly if the threshold “does not reect
fully the competitive eects of the transaction in all relevant
markets.”359
In August 2010, the DOJ and the Federal Trade Commission
issued revised Horizontal Merger Guidelines, in which the
antitrust agencies indicated that they will ordinarily not scrutinize a merger or acquisition if the post-transaction HHI is below
1500, or the HHI increases by less than 100 points as a result of
the transaction.360 However, the DOJ has conrmed that its Bank
Merger Guidelines were not modied by the 2010 Horizontal
Merger Guidelines.361
The Board has been willing, under limited circumstances, to
adjust HHI calculations by excluding deposits booked to an oce
in the relevant market from outside the market. For example, in
reviewing the J.P. Morgan Chase/Bank One merger in 2004, the
Board found that the deposit data for the Houston banking market, on the basis of which the HHI exceeded the Banker Merger
Guidelines, overstated the competitive eect of the transaction in
that market.362 The Board found that over half of J.P. Morgan
Chase's deposits in the market were deposits from national or
international business lines and had been transferred to the
bank's main Houston branch from New York for business reasons
unrelated to its eorts to compete in the Houston market; less
than 5% of the deposits were held for customers with addresses
in the market; and approximately half of the deposits were
subject to practical restrictions that constrained their use in support of general banking activities. 363 As a result, the Board
performed two alternative sets of HHI calculations, one based on
measures of concentration other than deposits and the other
based on excluding various amounts of the national business line
deposits, and concluded that the alternative HHI calculations
359

DOJ, Bank Merger Competitive Review, § 1 (1995).
DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 5.3, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
361
See Comerica Incorporated and Comerica Bank, 97(5) Fed. Res. Bull. 1,
2–3 and n.13 (2011); Bank of Montreal, 97(4) Fed. Res. Bull. 24 26, 27 and n.13
(2011); First Niagara Financial Group, Inc., 97(2) Fed. Res. Bull. 15, 16–17 and
n.10 (2011).
362
J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352,
354–356 (2004).
363
J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352,
352–355 (2004).
360
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were all within the Bank Merger Guidelines.364
The Board reached similar conclusions in the PNC/National
City and Bank of America/Countrywide acquisitions in 2008.365 In
all of these transactions, the Board stated that it would only
make such adjustments when the evidence supported a nding
that the excluded deposits were not legally available for use in
the relevant market, and data were available to make comparable adjustments to the market shares for all market
participants.366
[h] Additional Factors
Measuring a transaction's eect on market concentration is
only the rst step in evaluating the transaction's likely competitive eect. When an acquisition involves market concentration in
excess of the applicable HHI threshold, the bank regulator or
DOJ will analyze the market and the parties to the acquisition to
try to determine whether, as a result of the acquisition, there will
be a signicantly increased likelihood of either monopoly pricing
by the acquiring bank or coordinated pricing among two or more
of the banks remaining in the market after the acquisition.367 The
fact of a certain level of market concentration in excess of the applicable thresholds is only one factor considered in assessing the
364
J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352,
355–356 (2004).
365
PNC Financial Services Group, Inc., 95 Fed. Res. Bull. B1, B4–B5 (2009)
(alternative HHI calculations excluded deposits placed by out-of-market customers from PNC's head oce deposits in the Pittsburgh banking market, based in
part on decrease in loan market share in comparison to signicant increase in
deposits held by head oce from out-of-market customers); Bank of America
Corporation, 94 Fed. Res. Bull. C81, C84–C85 (2008) (alternative HHI calculations excluded deposits placed by out-of-market customers from Countrywide
Bank's Forth Worth branch deposits, based in part on very low loan-to-deposit
ratio of Countrywide Bank in the Fort Worth banking market).
366
PNC Financial Services Group, Inc., 95 Fed. Res. Bull. B1, B4 (2009);
Bank of America Corporation, 94 Fed. Res. Bull. C81, C84–C85 (2008); J.P.
Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352, 355 (2004).
See also First Security Corp., 86 Fed. Res. Bull. 122 (2000).
367
See DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 5.3, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
The Board generally conceptualizes this analysis as a question of what
factors might mitigate HHI numbers in excess of the Board's thresholds. See,
e.g., J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res. Bull. 352,
355 (2004) (J.P. Morgan's concentration of deposits in the Houston banking
market, which was aected by the booking of out-of-market deposits from
national business lines, did not aect deposit interest rates in market: average
interest rate on deposits did not deviate signicantly from average rates oered
in three other major Texas banking markets, and J.P. Morgan's interest rates
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competitive eects of the acquisition.
Two other signicant factors are (1) the competitive signicance of the institutions remaining in the market after the
acquisition and (2) the likelihood that a bank from outside the
relevant geographic market would, in the event of attempts by
incumbent banks to raise prices, enter into competition in the
market.368 Although the number of remaining competitors alone
is reected in the HHI and so would not seem to be a factor
mitigating a high HHI,369 the Board often considers both the
number of remaining competitors and their capacity for future
competition. 370 This capacity—the nancial and managerial
wherewithal to respond to an attempt by competitors in the maron deposits in market did not deviate signicantly from those of its competitors).
368
See DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 5.1, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
369
The number of market participants remaining after an acquisition may
aect the likelihood that such participants will be able to coordinate pricing.
See, e.g., Letter from Charles A. James, Acting Assistant Attorney General,
Antitrust Division, DOJ, dated Oct. 16, 1992, to Alan Greenspan, Chairman,
Board of Governors of the Federal Reserve System, at 5 (acquisition of Bank
Shares, Inc. by First Bank System, Inc.). If the acquisition reduces the number
of the most signicant suppliers in the market, the likelihood of coordinated
pricing is considered greater. United States v. Texas Commerce, 58 Fed. Reg.
15,361, 15,375 (Mar. 22, 1993).
370
See, e.g., United Bankshares, Inc., 97(4) Fed. Res. Bull. 19, 20–21 (2011)
(nding that eight other commercial banking competitors would remain in market, with the next largest controlling 22% of deposits and three others controlling from 9% to 17% of deposits, and the competitive activities of two active
community credit unions); PNC Financial Services Group, Inc., 95 Fed. Res.
Bull. B1, B5–B6 (2009) (assessing, in three markets with HHI calculations
exceeding thresholds, the number of remaining competitors, their market share
of deposits, and their number of branches); J.P. Morgan Chase & Co./Bank One
Corporation, 90 Fed. Res. Bull. 352, 356 (2004) (nding that a large number of
depository institutions would remain in market, including three with more than
6% of market deposits, with second and third largest competitors in market
ranking among ve largest bank holding companies in United States); ANB
Holding Co., 83 Fed. Res. Bull. 902, 904 (1997); Marshall & Ilsley Corp., 80 Fed.
Res. Bull. 556, 558 (1994); Deposit Guaranty Corp., 80 Fed. Res. Bull. 543, 544
(1994); NationsBank Corporation, 79 Fed. Res. Bull. 969, 971 (1993); First Bank
System, Inc., 79 Fed. Res. Bull. 534, 535 (1993); Barnett Banks, Inc., 79 Fed.
Res. Bull. 44, 47 (1993). In Bancsecurity Corporation, the Board discounted the
signicance of the number of remaining competitors and the relatively signicant nancial and organizational resources of certain of these competitors in
light of the dominant market share of the entity that would result from the
proposed acquisition. 83 Fed. Res. Bull. 122, 125–126 (1997). See also Christopher
Holder, “The Use of Mitigating Factors in Bank Mergers and Acquisitions: A
Decade of Antitrust at the Fed,” Federal Reserve Bank of Atlanta Economic
Review, Mar./Apr. 1993.
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ket to exercise market power—is not necessarily reected in the
HHI, which measures historical market share, not the ability of
competitors to increase market share.371
A second signicant factor in the analysis is the likelihood of
entry, including the record of recent entries, into the market by
out-of-market institutions. This factor has played an important
role in Board merger decisions.372 The likelihood of new entry is
also a signicant factor for the DOJ in determining whether an
acquisition will in fact result in reduced competition.373
A number of other factors have historically formed a part of the
Board's and the DOJ's antitrust analysis although, especially
more recently, they do not seem to play as signicant a part as
the factors discussed in Section 6:6[6][d] and 6:6[6][e]. These factors include: (1) eciencies that would be achieved from
consolidating the operations of the target and the acquirer;374 (2)
evidence that either or both of the institutions to be combined
371
In this respect, the banking industry is arguably dierent than many
other industries evaluated by the antitrust agencies under the HHI. A bank's
current deposits do not necessarily represent a limit on its ability to win new
deposits as, for example, a factory's current capacity might limit its future production. Because banks do not face such capacity restraints, a bank's current
market share is arguably a less reliable indicator of its future competitive signicance—that is, its ability to increase market share by lowering prices and
winning new customers.
372
E.g., United Bankshares, Inc., 97(4) Fed. Res. Bull. 19, 21–22 (2011)
(nding that ve depository institutions had entered market de novo since 2000
and that market's annualized rates of deposit and income growth had exceeded
averages for other urban areas in West Virginia and all metropolitan areas in
the United States in 2003-08); PNC Financial Services Group, Inc., 95 Fed. Res.
Bull. B1, B5 (2009) (nding that six banking organizations had entered one
market in preceding four years and two depository institutions had entered another market); J.P. Morgan Chase & Co./Bank One Corporation, 90 Fed. Res.
Bull. 352, 356 (2004) (nding that seven de novo banks had been chartered in
market since 1998, ve existing banking organizations had entered market
through branching since 2000, and population growth in Metropolitan Statistical Area (MSA) had exceeded average population growth in all other Texas
MSAs); Wells Fargo & Co., 88 Fed. Res. Bull. 103, 105–108 (2002); First Security Corp., 86 Fed. Res. Bull. 122, 127–129 (2000); Norwest Corp., 82 Fed. Res.
Bull. 580, 582 (1996); Marshall & Ilsley Corp., 80 Fed. Res. Bull. 556, 558
(1994); Deposit Guaranty Corp., 80 Fed. Res. Bull. 543, 544 (1994). See also
Christopher Holder, “The Use of Mitigating Factors in Bank Mergers and
Acquisitions: A Decade of Antitrust at the Fed,” Federal Reserve Bank of Atlanta
Economic Review, Mar./Apr. 1993, at 35.
373
See DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 5.1, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
374
The DOJ treats eciencies as analytically distinct from competition analysis proper while the Board does not. See DOJ and Federal Trade Comm'n,
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have experienced or are likely to experience signicant deposit
runo since deposits were last measured; (3) the fact that the
acquisition will create an institution capable of competing with
large banks currently dominating the market without opposition;375 (4) whether a merger is likely to aect small or middlemarket businesses;376 and (5) whether a merger is likely to create
a tiered market with one or two dominant rms and a fringe of
smaller banks unable to compete signicantly for small and
medium-sized business loans.377
[i]

Failing Company Defense

In both bank and other antitrust analyses, a merger that
adversely aects competition may under certain circumstances be
permitted to go forward when the eect of the acquisition will be
to rescue a failing company. This defense arises, in the case of
bank antitrust analysis, from provisions in the BHC Act that an
acquisition may be approved, despite anticompetitive eects, if
such eects are clearly outweighed in the public interest by the
probable eect of the transaction in meeting the convenience and
needs of the community. In ordinary antitrust analysis, the exception originated with the Supreme Court's decision in International
Shoe v. Federal Trade Commission.378 These considerations have
2010 Horizontal Merger Guidelines § 10, reprinted in 4 Trade Reg. Rep. (CCH)
¶ 13,100.
375
Christopher Holder, “The Use of Mitigating Factors in Bank Mergers and
Acquisitions: A Decade of Antitrust at the Fed,” Federal Reserve Bank of Atlanta
Economic Review, Mar./Apr. 1993, at 34.
376
See Remarks of Constance K. Robinson, Director of Operations, Antitrust
Division, DOJ, before 31st Annual Banking Law Institute, May 30, 1996 (“In
the banking industry, in particular, we have emphasized the availability of
banking services, including loans and credit, to small and medium-sized businesses”); DOJ, Bank Merger Competitive Review, at 1–2 (1995) (more stringent
review may be applied in mergers involving banks that lend to “small and
medium-sized businesses”); David S. Neill, U.S. Antitrust Considerations in
Mergers and Acquisitions of Bank Holding Companies, Antitrust Rep. at 16
(Feb. 1999) (“Since 1996, the [DOJ] has showed renewed concern about the
impact of bank mergers on middle-market banking.”).
377
See Remarks of Constance K. Robinson, Director of Operations, Antitrust
Division, DOJ, before 31st Annual Banking Law Institute, May 30, 1996; see
also David S. Neill, U.S. Antitrust Considerations in Mergers and Acquisitions
of Bank Holding Companies, Antitrust Rep. at 13 (Feb. 1999) (noting that DOJ
may object to a tiered market “even where the mergers do not otherwise exceed
[the DOJ's HHI] thresholds as applied to banking”).
378
International Shoe v. Federal Trade Commission, 280 U.S. 291, 299–303,
50 S. Ct. 89, 91–2, 74 L. Ed. 431, 441 (1930).
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played a factor in the Board's review of transactions.379 The Board
has applied this principle, both when it was certain that the
target bank would fail and when it considered that the target
bank was weak and might fail in the future.380
The DOJ imposes more rigorous requirements on the failing
company defense than the Board and has on occasion rejected the
Board's application of the defense. In order to allow an otherwise
uncompetitive acquisition under the failing company defense, the
DOJ requires evidence that “(1) the allegedly failing rm would
be unable to meet its nancial obligations in the near future; (2)
it would not be able to reorganize successfully under Chapter 11
of the Bankruptcy Act; and (3) it has made unsuccessful goodfaith eorts to elicit reasonable alternative oers that would keep
its tangible and intangible assets in the relevant market and
pose a less severe danger to competition than does the proposed
merger.”381
[j] Divestiture
When competitive concerns raised by an acquisition cannot be
resolved within the connes of the foregoing analysis, it is often
possible to reduce these concerns substantially by divesting
branches in the problem markets. Divestiture of branches
changes the structure of the market by decreasing the posttransaction market share of the proposed combined entity and,
possibly, increasing the market share of a competitor of the
combined entity in the market. By so doing, HHI numbers are
reduced, and in some cases, the competitive ability of a third
party is increased, thereby improving the overall competitiveness
of the market.
Very often, the parties to a bank acquisition realize at the time
that they rst apply for regulatory approval that some divestiture
379
See Christopher Holder, The Use of Mitigating Factors in Bank Mergers
and Acquisitions: A Decade of Antitrust at the Fed, Federal Reserve Bank of
Atlanta Economic Review, Mar./Apr. 1993, at 34.
380
See Christopher Holder, The Use of Mitigating Factors in Bank Mergers
and Acquisitions: A Decade of Antitrust at the Fed, Federal Reserve Bank of
Atlanta Economic Review, Mar./Apr. 1993, at 39.
381
See DOJ and Federal Trade Comm'n, 2010 Horizontal Merger Guidelines
§ 11, reprinted in 4 Trade Reg. Rep. (CCH) ¶ 13,100.
Although the public interest exception applicable in bank acquisition
analysis is supposed to be broader than the standard antitrust failing company
defense, the DOJ believes that the standard defense applies in the bank acquisition context as well. See Remarks of Margaret E. Guerin-Calvert, Assistant
Chief, Antitrust Division, DOJ, ABA Spring Antitrust Meeting, Apr. 1, 1993, at
10.
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will be required. Under these circumstances, it is common to
propose such divestitures in the application itself. If the parties
do not propose divestiture at the beginning of the application process, it may be arrived at by negotiation with the regulators or
the DOJ382 or through litigation with the DOJ.383 Both the Board
and the DOJ will review the “competitive suitability” of proposed
divestitures to determine whether, in addition to reducing HHI,
they will allow for sucient competition in the relevant
markets.384 This requires divesting branches that are active in
the relevant markets to institutions that, as a result of the
divestiture, will be capable of competing in those markets.
[7] Anti-Money-Laundering
The USA PATRIOT Act amended Section 3 of the BHC Act to
add an additional required factor to be considered in all applications under Section 3. The Board is now required, “in every case,”
to take into consideration “the eectiveness of the company . . .
in combating money laundering, including in overseas
branches.”385 As a practical matter, this should not place additional burdens on most foreign acquirers since even before the
amendment, the Board generally inquired into an applicant's
ant-imoney laundering policies and procedures in some detail.
382

See, e.g., DOJ, “Press Release: Justice Department Reaches Agreement
with Berkshire Hills Bancorp and Legacy Bancorp on Divestitures,” released
May 18, 2011, available at http://www.justice.gov/atr/public/pressreleases/
2011/271411.htm; see also Michael J. Halloran, Practical Considerations of the
‘New’ Antitrust Analysis: Lessons of the BankAmerica/Security Pacic Merger
Process, Annual Meeting of the American Bar Association, New York, NY, Aug.
10, 1993.
383
See, e.g., United States v. First Hawaiian, Inc., 56 Fed. Reg. 10,916,
10,924 (Mar. 14, 1991) (explanation of nal judgment).
384
See, e.g., Hancock Holding Company, 97(4) Fed. Res. Bull. 1, 3—4 (2011)
(commitment to divest eight branches in two markets would reduce HHI below
Bank Merger Guidelines thresholds; Board also considered number of remaining competitors in markets); The Toronto-Dominion Bank, 96 Fed. Res. Bull.
B36, B37–B38 (2010) (commitment to divest branches to out-of-market insured
depository organization would reduce HHI but leave it above Bank Merger
Guidelines thresholds; Board also considered number of remaining competitors
in market and competitive inuence of three community credit unions); PNC
Financial Services Group, Inc., 95 Fed. Res. Bull. B1, B2–B6 (2009) (commitment to divest 61 branches in ve markets would reduce HHI below Bank
Merger Guidelines thresholds in two markets but leave it above thresholds or
with market share over 35% in three markets; Board also considered remaining
competitors, record of new market entrants, and activities of credit unions). See
also Michael J. Halloran, Practical Considerations of the ‘New’ Antitrust Analysis: Lessons of the BankAmerica/Security Pacic Merger Process, Annual
Meeting of the American Bar Association, New York, NY, Aug. 10, 1993, at 4.
385
12 U.S.C.A. § 1842(c)(6).
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Some foreign acquirers, however, may be adversely aected: those
from countries whose anti-money laundering laws and regulations have been found to be lacking by the Board or the OECD's
Financial Action Task Force on Money Laundering. The Board
will also consider a foreign acquirer's compliance with U.S. economic sanctions laws and the related U.S. Treasury Oce of
Foreign Assets Control (OFAC) regulations.386
[8] Interstate Acquisitions
If the transaction involves an interstate acquisition, the RiegleNeal Act also requires the Board to consider, as additional factors, the age of any banks being acquired and the eect of the
transaction on state and nationwide deposit limits.387 As discussed
more fully in Section 6:2[2], the Riegle-Neal Act prohibits the
Board from approving any application for an interstate acquisition if it would “have the eect of permitting an out-of-State bank
holding company to acquire a bank in a host State” that does not
satisfy the minimum age requirements established by the host
State (up to a maximum of ve years).388 The Riegle-Neal Act also
prohibits the Board from approving any interstate acquisition if
the transaction would result in the acquirer controlling “more
than 10 percent of the total amount of deposits of insured depository institutions in the United States,” or “30 percent or more of
the total amount of deposits of insured depository institutions in”
386

This has been particularly the case in light of recent investigations by the
DOJ and the New York County District Attorney into foreign banks' processing
of U.S. dollar payments for beneciaries or on behalf of payors located in
countries that are the subject of U.S. economic sanctions programs, which have
resulted in several deferred prosecution agreements. See DOJ Press Releases,
“Lloyds TSB Bank Plc Agrees to Forfeit $350 Million in Connection with Violations of the International Emergency Economic Powers Act,” released Jan. 9,
2009, available at http://www.justice.gov/opa/pr/2009/January/09-crm-023.html;
“Credit Suisse Agrees to Forfeit $536 Million in Connection with Violations of
the International Emergency Economic Powers Act and New York State Law,”
released Dec. 16, 2009, available at http://www.justice.gov/opa/pr/2009/Decembe
r/09-ag-1358.html; “Former ABN AMRO Bank NV Agrees to Forfeit $500 Million
in Connection with Conspiracy to Defraud the United States and with Violation
of the Bank Secrecy Act,” released May 10, 2010, available at http://www.justic
e.gov/opa/pr/2010/May/10-crm-548.html; “Barclays Bank PLC Agrees to Forfeit
$298 Million in Connection with Violations of the International Emergency
Economic Powers Act and the Trading with the Enemy Act,” released Aug. 18,
2010, available at http://www.justice.gov/opa/pr/2010/August/10-crm-933.html.
387
See 12 U.S.C.A. § 1842(d)(1)(B), (2). It also requires the Board to consider
the CRA compliance record of both the acquirer and the target banks, 12
U.S.C.A. § 1842(d)(3), but the Board already considers that factor as part of its
assessment of the impact of the proposed transaction on the convenience and
needs of the communities that are aected. See § 6:6[5].
388
See 12 U.S.C.A. § 1842(d)(1)(B).
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any state in which both the acquirer and the target had a branch
(or such lower percentage as that state may have established on
a basis that does not discriminate against out-of-state banks).389
The Dodd-Frank Act expands the 10% nationwide deposit cap
by prohibiting an interstate merger transaction between insured
depository institutions, an interstate acquisition of a thrift by a
bank holding company, or an interstate acquisition of an insured
depository institution by a thrift holding company if, in each
case, the resulting insured depository institution, together with
all of its insured depository institution aliates, would control
more than 10% of the total amount of insured deposits of insured
depository institutions in the United States.390 This prohibition is
subject to an exception where one or more insured depository
institutions is in default or in danger of default or is receiving assistance from the FDIC under Section 13 of the FDI Act.391 The
Dodd-Frank Act also institutes a new liability cap that prohibits
a “nancial company” from merging with or acquiring another
company if the resulting company's total consolidated liabilities
would exceed 10% of the aggregate consolidated liabilities of all
nancial companies at the end of the prior calendar year.
“Financial company” is dened to include insured depository
institutions, bank holding companies, thrift holding companies,
foreign banks treated as bank holding companies for purposes of
the BHC Act, and certain others.392
[9] Financial Stability
Pursuant to the Dodd-Frank Act, Section 3 of the BHC Act has
been amended to require the Board to consider, as an additional
factor, the extent to which a proposed acquisition would result in
greater or more concentrated risks to the stability of the U.S.
banking or nancial system.393 The same factor has been added
for Board review of acquisitions by bank holding companies of
thrifts and other entities engaged in nonbanking activities under
Section 4(j) of the BHC Act.394
As of September 1, 2011, the only acquisition in which the
389

See 12 U.S.C.A. § 1842(d)(2).
Dodd-Frank Act, Pub. L. No. 111-203, § 623 (2010).
391
Dodd-Frank Act, Pub. L. No. 111-203, § 623 (2010).
392
Dodd-Frank Act, Pub. L. No. 111-203, § 622 (2010). The Federal Reserve
is required to issue implementing regulations by October 18, 2011.
393
Dodd-Frank Act, Pub. L. No. 111-203, § 604(d) (2010).
394
Dodd-Frank Act, Pub. L. No. 111-203, § 604(e) (2010). See also Dodd-Frank
Act, Pub. L. No. 111-203, § 163(b)(4) (2010) (risk to global or U.S. nancial
stability or to the U.S. economy added as a factor to be considered by the Board
390
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Board had considered this nancial stability factor was MUFG's
acquisition of up to 24.9% of Morgan Stanley through MUFG's
conversion of all of its outstanding convertible preferred stock in
Morgan Stanley to common shares. In its order approving the
acquisition, the Board explained that it had used the following
criteria in evaluating the acquisition's risk to global or U.S.
nancial stability or to the U.S. economy under Section 163(b) of
the Dodd-Frank Act: (i) an increase in the size of the acquirer, (ii)
an increase in the extent of interconnectedness of the nancial
system, or (iii) a reduction in the availability of substitute providers of critical nancial products or services.395
As noted in Section 6:6[5], the Board announced on August 26,
2011, that it would hold public hearings and extend the comment
period in Capital One's proposed indirect acquisition of ING's
U.S. savings association subsidiary, ING Direct.396 The Board's
relatively unusual decision to hold public hearings may have
been primarily attributable to the fact that this was the rst
transaction, after the Dodd-Frank Act’s “transfer date” of July
21, 2011, in which a bank holding company with total assets of
more than $50 billion was proposing to acquire all of the share
capital of a thrift holding company and, indirectly, its thrift
subsidiary. The Board's press release included the “risk to the
stability of the U.S. banking or nancial system” among the factors that it was required to consider under the BHC Act.397
§ 6:7 Factors considered in other applications
[1] Bank Holding Company Act, § 4
In determining whether to approve an application by a foreign
applicant to acquire a thrift or thrift holding company under
Section 4 of the BHC Act, the Board considers whether the
target's activities “can reasonably be expected to produce benets
to the public, such as greater convenience, increased competition,
and gains in eciency that outweigh possible adverse eects,
in reviewing any acquisition by a bank holding company with total assets of $50
billion or more of a company with total assets of $10 billion or more, other than
an insured depository institution, engaged in activities that are nancial in
nature under Section 4(k) of the BHC Act).
395
Mitsubishi UFJ Financial Group, Inc., 97(4) Fed. Res. Bull. 10, 17 (2011).
396
See Federal Reserve, “Press Release: Public Meetings on the Notice by
Capital One Financial Corporation to Acquire ING Bank,” released August 26,
2011.
397
See Federal Reserve, “Press Release: Public Meetings on the Notice by
Capital One Financial Corporation to Acquire ING Bank,” released August 26,
2011.
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such as undue concentration of resources, decreased or unfair
competition, conicts of interest, unsound banking practices, or
risk to the stability of the United States banking or nancial
system.”398 In performing this cost-benet analysis, the Board
considers the following factors, which are substantially similar to
four of the factors considered in Section 3 applications: (1) the
nancial resources of the foreign acquirer, including its capital;
(2) the managerial resources of the acquirer, including its
management expertise, internal controls, and risk management
systems; (3) the eect of the transaction on competition; and (4)
the impact on U.S. nancial stability.
Although the Board is not specically required to consider the
remaining factors mandated in a Section 3 application,399 the
Board is free to and will likely do so because a thrift, like a bank,
is an insured depository institution, and therefore, the same
considerations that are applicable in the Section 3 context are applicable to a thrift acquisition. In addition, the instructions to
Form FR Y-4 state that applications must satisfy the same informational requirements as an application processed under Section
3.400 The Board also historically had a practice of conditioning approval of such acquisitions on the acquirer agreeing to be a source
of strength to its insured thrift subsidiaries.401 Pursuant to the
Dodd-Frank Act, all companies that directly or indirectly control
an insured depository institution, including a thrift, are required
to serve as a source of strength for the institution.402
[2] Bank Merger Act
In deciding whether to approve a Bank Merger Act application,
each of the bank regulators is required to consider substantially
the same factors as those considered by the Board in processing
[Section 6:7]
398

18 U.S.C.A. § 1843(j)(2)(A).
In particular, while Section 327 of the USA PATRIOT Act amended the
BHC Act to require anti-money laundering reviews in connection with Section 3
applications, it did not require them in Section 4 applications. USA PATRIOT
Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).
400
Instructions for Preparation of Notication by a Bank Holding Company
to Acquire a Nonbank Company and/or Engage in Nonbanking Activities FR
Y-4, GEN-2 (Mar. 2011).
401
E.g., Banco Santander Central Hispano, 92 Fed. Res. Bull. C151, C154
n.26 (2006).
402
Dodd-Frank Act, Pub. L. No. 111-203, § 626 (2010). The Dodd-Frank Act
denes “source of nancial strength” as the ability of a company that directly
owns or controls an insured depository institution to provide nancial assistance to such institution in the event that it experiences nancial distress.
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401

§ 6:7

U.S. Reg. Foreign Banks & Affiliates

applications under Section 3 of the BHC Act.403 The most signicant exception is that they are not required to consider whether a
foreign bank acquirer is subject to comprehensive consolidated
supervision or whether a foreign acquirer has given adequate assurances of access to information. They are, however, free to do
so and might under appropriate circumstances if the Board has
not previously had an opportunity to do so.
Moreover, in performing their competition reviews, the FDIC
has, and the OTS historically had, treated thrifts as full competitors of commercial banks and gave their deposits 100% credit in
their HHI analysis of any relevant markets. In contrast, as
discussed in Section 6:6[6][f], the Board, the DOJ, and the OCC
generally treat thrifts as only partial competitors of commercial
banks, weighting their deposits at 50% for purposes of HHI
calculations.
[3] Change in Bank Control Act
In deciding whether to approve a notication under the CIBC
Act, each of the bank and thrift regulators is required to consider
factors substantially similar to the nancial and managerial resources and antitrust factors considered by the Board in processing applications under Section 3 of the BHC Act.404 They are not,
however, required to consider the comprehensive consolidated
supervision, adequate assurances, convenience and needs of the
community, or anti-money laundering factors.405 Moreover, in
performing their competition reviews, the FDIC does and the
OTS historically had treated thrifts as full competitors of commercial banks whereas the Board, the DOJ, and the OCC generally treat thrifts as only partial competitors.
In the case of an application to acquire control of an industrial
loan corporation or industrial bank, the FDIC would be likely to
consider whether the acquirer's activities are limited to those
that are nancial in nature or incidental or complementary to a
403

See 12 U.S.C.A. § 1828(c)(5); 12 C.F.R. § 5.33(e)(1) (OCC).
See 12 U.S.C.A. § 1817(j)(7); 12 C.F.R. §§ 5.50(f)(5) (OCC—national
banks), 308.111 (FDIC—state nonmember banks), 174.7(d) (OCC—federal
thrifts), 391.46(d) (FDIC-insured state-chartered thrifts).
405
While Section 327 of the USA PATRIOT Act amended the BHC Act and
the Bank Merger Act to require anti-money laundering reviews in connection
with Section 3 and Bank Merger Act applications, it did not similarly amend
the CIBC Act. USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).
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nancial activity as dened by the Board.406 However, pursuant
to the Dodd-Frank Act, there is a moratorium on bank applications relating to industrial banks, industrial loan corporations,
and certain other entities. Bank regulators are required to disapprove any change in control that would result in direct or indirect
control by a commercial company of an industrial bank, industrial
loan company, credit card bank, or trust bank, with certain exceptions, such as when the acquired institution is in danger of
default. This moratorium is scheduled to expire in 2013.407
[4]

Home Owners' Loan Act

In deciding whether to approve an application under Section
10 of HOLA, the Board is required to consider substantially the
same factors that it considers in processing applications under
Section 3 of the BHC Act, including, in the case of a foreign bank
applicant, whether the foreign bank is subject to comprehensive
consolidated supervision.408 The Board is not, however, required
to consider the eectiveness of the acquirer or the target in
combatting money-laundering activities,409 although it is free to
do so.
§ 6:8 Consequences of ownership of a U.S. bank or thrift
A foreign acquirer of a U.S. bank or thrift will become subject
to additional U.S. banking laws and regulations.410 The more signicant additional laws to which a foreign acquirer will become
subject to once it acquires a U.S. bank or thrift include restrictions on nonbanking activities,411 the requirement that the foreign
acquirer guarantee a capital restoration plan of the U.S. target,
406
See Moratorium on Certain Industrial Loan Company Applications and
Notices, 71 Fed. Reg. 43,482 (Aug. 1, 2006); Moratorium on Certain Industrial
Bank Applications and Notices, 72 Fed. Reg. 5,290 (Feb. 5, 2007).
407
See Dodd-Frank Act, Pub. L. No. 111-203, § 603(a) (2010).
408
See 12 C.F.R. § 238.15.
409
While Section 327 of the USA PATRIOT Act amended the BHC Act and
the Bank Merger Act to require anti-money laundering reviews in Section 3 and
Bank Merger Act applications, it did not similarly amend HOLA. USA PATRIOT
Act, Pub. L. No. 107-56, 115 Stat. 272 (2001).

[Section 6:8]
410
See §§ 1:1 et seq. for a general description of U.S. bank regulators'
supervision of foreign banks operating in the United States.
411
See §§ 9:1 et seq. for information on restrictions on nonbanking activities
and investments of bank holding companies.
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commonly referred to as “source of strength” requirement412 and
restrictions on transactions between the U.S. target and its
aliates.413 Accordingly, part of a foreign acquirer's analysis of
the desirability of an acquisition of a U.S. target should include a
determination of whether the foreign acquirer is willing to become
subject to a broader framework of U.S. banking laws and
regulations.
§ 6:9 Conclusion
In sum, acquiring a U.S. bank or thrift, or bank or thrift holding company, involves successfully navigating through detailed
regulatory requirements and the approval of several bank regulatory agencies and, possibly, the Department of Justice. The process is lengthy and complex, even in a purely domestic context,
and foreign acquirers are required to make certain showings—
that they are supervised on a comprehensive and consolidated
basis, for example—that are not required of domestic acquirers.
However, despite the complexity of the process, and its length
and expense, ongoing bank consolidation in the United States
should continue to provide fruitful acquisition opportunities for
foreign banks.
412

See § 6:7[1] for information on “source of strength” obligations.
See §§ 5:1 et seq. for information on restrictions on transactions between
aliates.
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