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 CLIENT MEMORANDUM 

FinCEN’s Proposed Rule to Enhance Customer Due 
Diligence Requirements for Financial Institutions – Comments 
Due October 3, 2014 
September 30, 2014 

Introduction 
The Financial Crimes Enforcement Network (“FinCEN”) has recently published a Notice of Proposed 
Rulemaking (the “Proposed Rule”)1 that would enhance customer due diligence (“CDD”) requirements 
for financial institutions by, inter alia, requiring covered financial institutions to identify, and verify the 
identity of, beneficial owners of their customers, with certain exceptions.  The issuance of the Proposed 
Rule follows FinCEN’s Advance Notice of Proposed Rulemaking (“ANPRM”)2 relating to CDD and 
beneficial owner requirements, published more than two years ago.  The ANPRM generated 
approximately 90 comments and prompted FinCEN to hold a series of roundtable meetings with industry 
groups throughout the United States between July and October 2012.  The Proposed Rule also reflects 
FinCEN’s consultation with various federal supervisory authorities and the Department of Justice.3  It 
would become effective one year from the date a final rule is issued. 

FinCEN states that “proposing clear CDD requirements is the most effective way of clarifying, 
consolidating, and harmonizing expectations and practices across all covered financial institutions.”4  
According to Treasury Under Secretary for Terrorism and Financial Intelligence David Cohen, the 
Proposed Rule would meet international commitments and “make our financial system more transparent 
by exposing the activities of illicit actors who will no longer be able to hide behind their anonymity.”5 

Comments on the Proposed Rule are due on or before October 3, 2014.  Comments will generally be 
made available for public review on www.regulations.gov. 

Overview of the Proposed Rule 
Under the Proposed Rule, CDD for covered financial institutions would, at a minimum, consist of four 
elements: 

 Establishing and verifying the identity of customers; 

 Establishing and verifying the identity of beneficial owners; 

 Understanding the nature and purpose of customer relationships; and 

 Monitoring to maintain and update customer information and to identify and report suspicious 
transactions. 

                                                                                                                                                                           
1 79 Fed. Reg. 149, 45152 (Aug. 4, 2014), available at: http://www.gpo.gov/fdsys/pkg/FR-2014-08-04/pdf/2014-18036.pdf.   
2 77 Fed. Reg. 43, 13046 (Mar. 5, 2012), available at: http://www.gpo.gov/fdsys/pkg/FR-2012-03-05/pdf/2012-5187.pdf.  
3 FinCEN notes that nothing in the Proposed Rule is intended to lower, reduce, or limit the due diligence expectations of the federal 
functional regulators or in any way limit their existing regulatory discretion. 
4 79 Fed. Reg. 149, 45155. 
5 Press Release, U.S. Department of the Treasury, Treasury Issues Proposed Rules to Enhance Financial Transparency (July 30, 
2014), http://www.treasury.gov/press-center/press-releases/Pages/jl2595.aspx.  
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According to FinCEN, the first element is already covered by existing regulations; the second element is 
new; and the third and fourth elements formalize preexisting obligations.6  Thus, only the second element, 
the beneficial ownership requirement, is being proposed as a new FinCEN regulation.  The third and 
fourth elements are addressed via proposed amendments to existing regulations: the Proposed Rule 
would explicitly add CDD requirements with respect to understanding the nature and purpose of customer 
relationships and conducting ongoing monitoring as components of a covered financial institution’s core 
anti-money laundering (“AML”) program requirements.  FinCEN states that these two elements are 
consistent with, and necessary in order to comply with, the existing requirement to report suspicious 
activity. 

FinCEN argues that CDD enables financial institutions to develop comprehensive risk profiles of their 
customers, which in turn increases their efficiency in monitoring accounts for suspicious activity.  FinCEN 
also notes that CDD facilitates tax reporting, investigations and compliance.  FinCEN observes that 
“[s]trengthening CDD will dovetail with other efforts to create greater transparency, such as the new tax 
reporting provisions under the Foreign Account Tax Compliance Act (FATCA).”7 

The Treasury Department’s Broad Strategy to Enhance Financial Transparency 
FinCEN states that clarifying and strengthening CDD is an important part of the Treasury Department’s 
three-part strategy to enhance financial transparency.  It notes that other key elements of this strategy 
include: (i) increasing the transparency of U.S. legal entities through the collection of beneficial ownership 
information at the time of the legal entity’s formation; and (ii) facilitating global implementation of 
international standards regarding CDD and beneficial ownership of legal entities and trusts. 

Discussion of Key Provisions of the Proposed Rule 

Identification and Verification of Beneficial Owners 
Definitions.  The Proposed Rule includes a specific requirement for “covered financial institutions” to 
identify the “beneficial owners” of “legal entity customers,” subject to certain exemptions.  The definition 
and scope of these terms are discussed below. 

 Covered Financial Institutions.  The Proposed Rule would initially cover only those financial 
institutions subject to a customer identification program (“CIP”) requirement — banks, brokers or 
dealers in securities, mutual funds, and futures commission merchants and introducing brokers in 
commodities — but FinCEN notes that it may extend CDD requirements in the future to other 
types of financial institutions. 

 Beneficial Owners.  The proposed definition of a “beneficial owner” is two-pronged, focusing on 
the ownership and control of customers that are legal entities. 

 Under the ownership prong, a beneficial owner is any individual who, directly or indirectly, 
owns 25 percent or more of the equity interests of a legal entity customer. 

 The control prong requires identification of one individual with significant responsibility to 
control, manage, or direct a legal entity, including an executive officer, senior manager, or 
any other individual who regularly performs similar functions. 

                                                                                                                                                                           
6 See, e.g., 31 CFR 1020.320(a)(2)(i)–(iii) (Reports by banks of suspicious transactions); 31 CFR 1023.320(a)(2)(i)–
(iii) (Reports by brokers or dealers in securities of suspicious transactions); 31 CFR 1024.320(a)(2)(i)–(iii) (Reports by 
mutual funds of suspicious transactions); 31 CFR 1026.320(a)(2)(i)–(iii) (Reports by futures commission merchants 
and introducing brokers in commodities of suspicious transactions). 
7 79 Fed. Reg. 149, 45154. 
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Unlike the ANPRM, which proposed a comparative analysis of ownership and control that many 
commenters found difficult to apply, the Proposed Rule’s definition of beneficial ownership 
provides an independent test under each prong.  Thus, a financial institution must identify and 
verify the identity of each individual who satisfies the ownership test (no more than four 
individuals total) and one individual who satisfies the control test.  In cases where an individual is 
both a 25 percent or more owner and meets the definition for control, that same individual could 
be identified as a beneficial owner under both prongs.  If no one individual owns 25 percent or 
more of the equity interests, then the financial institution would not be required to identify any 
individuals under the ownership prong. 

The phrase “directly or indirectly” in the ownership prong of the beneficial owner definition is 
intended to make clear that where a legal entity customer is owned by (or controlled through) one 
or more other legal entities, the Proposed Rule requires customers to look through those other 
legal entities to determine which natural persons own 25 percent or more of the equity interest.  
Although FinCEN acknowledges ANPRM commenters’ concern that identifying beneficial owners 
under the ownership prong would be difficult for customers that have complex legal ownership 
structures, FinCEN nevertheless expects that a financial institution will identify the 25 percent or 
greater natural person owner(s), regardless of how many corporate parents or holding companies 
stand between the natural person and the legal entity customer.  FinCEN does not, however, 
expect financial institutions or customers to undergo “complex and exhaustive analysis” to 
determine beneficial owners with legal certainty.8  Instead, financial institutions may generally rely 
on their customers’ representations.9 

 Legal Entity Customers.  The Proposed Rule would define legal entity customers to include 
corporations, limited liability companies, partnerships, or other similar business entities (whether 
formed under the laws of a state, the United States, or a foreign jurisdiction), that open a new  
account after the implementing date of the regulation. 

 The definition of legal entity customers does not include: (i) trusts, other than those that 
might be created through a state filing;10 (ii) the types of business entities that are exempt 
from customer identification requirements under the CIP rules;11 or (iii) various business 
entities whose beneficial ownership information is generally available from other credible 
sources.12  FinCEN also clarifies that – unlike the CIP rules, which exempt from CIP 

                                                                                                                                                                           
8 See 79 Fed. Reg. 149, 45158. 
9 FinCEN states that it does not expect financial institutions to assess under the ownership prong whether individuals are acting in 
concert with each other to collectively own 25 percent or more of a legal entity where each of them has an independent stake. 
10 FinCEN notes, however, that its decision not to include trusts does not mean that it necessarily considers trusts to pose a reduced 
money laundering or terrorist financing risk and advises financial institutions to continue taking a risk-based approach to collecting 
information about trusts for the purpose of knowing their customer.  
11 Those types of entities include, but are not limited to, financial institutions regulated by a federal functional regulator, publicly held 
companies traded on certain U.S. stock exchanges, domestic government agencies and instrumentalities, and certain legal entities 
that exercise governmental authority. 
12 Such entities include an issuer of a class of securities registered under Section 12 of the Securities Exchange Act of 1934 (the 
“Exchange Act”), or that is required to file reports under Section 15(d) of that act; any majority-owned domestic subsidiary of any 
entity whose securities are listed on a U.S. stock exchange; an investment company, as defined in Section 3 of the Investment 
Company Act 1940, that is registered with the Securities and Exchange Commission (“SEC”) under that act; an investment adviser, 
as defined in Section 202(a)(11) of the Investment Advisers Act of 1940, that is registered with the SEC under that act; an exchange 
or clearing agency, as defined in Section 3 of the Exchange Act, that is registered under Section 6 or 17A of that act; any other 
entity registered with the SEC under the Exchange Act; a registered entity, commodity pool operator, commodity trading adviser, 
retail foreign exchange dealer, swap dealer or major swap participant, each as defined in section 1a of the Commodity Exchange 
Act, that is registered with the Commodity Futures Trading Commission; a public accounting firm registered under Section 102 of 
the Sarbanes-Oxley Act; and a charity or non-profit entity that is described in Section 501(c), 527 or 4947(a)(1) of the Internal 
(cont.) 
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requirements legal entities with existing accounts that open new accounts – the new 
beneficial ownership requirements will apply to a legal entity opening a new account in 
addition to a previously existing account. 

Requirements With Respect to Beneficial Owners.  The Proposed Rule would require a covered 
financial institution to: 

 Identify the beneficial owners of a legal entity by obtaining, at account opening, a standard 
certification form13 directly from the individual opening the new account on behalf of the legal 
entity customer; and 

 Verify the beneficial ownership information, consistent with its existing risk-based CIP practices, 
“within a reasonable time” thereafter.14 

The standard certification form requires an individual, at the time he or she opens an account at a 
covered financial institution, to provide each beneficial owner’s: 

 Name; 

 Date of birth; 

 Address; and 

 Social security number (for U.S. persons) or passport number/country of issuance, or other 
similar identification number (for foreign persons). 

The Proposed Rule provides that a financial institution may verify the identity of a beneficial owner using 
documentary or non-documentary methods, as it deems appropriate under its existing, risk-based CIP 
procedures for natural persons.  As noted above, financial institutions may generally rely on the 
representations of their customers in response to questions about the individual persons behind the legal 
entity. 

A covered financial institution would be required to retain the beneficial ownership certification form and 
any related identifying information it collects, for five years after the date an account is closed. 

Important Features.  FinCEN explains that while the Proposed Rule would impose categorical 
requirements, it respects the practical difficulties of implementation by different financial institutions.  For 
example: 

 The Proposed Rule would not require that financial institutions verify that the natural persons 
identified on the form are in fact the beneficial owners; i.e., it does not require verification of their 
status as beneficial owners, merely their identity. 

 The Proposed Rule is not retroactive; it does not require financial institutions to “look back” to 
obtain beneficial ownership information from existing customers, unless, as noted above, those 
customers open new accounts. 

 For intermediated account relationships (such as omnibus accounts), the Proposed Rule would 
apply only to a financial institution’s immediate customer – the intermediary – and not the 
intermediary’s underlying clients.  FinCEN acknowledges that it is concerned about the illicit 
finance risks posed by underlying clients of intermediary customers due to the lack of insight a 
financial institution has into those clients and their activities.  However, FinCEN believes that this 
risk may be more effectively managed through other means, such as proper CDD conducted by 

                                                                                                                                                                           
(cont.) 

Revenue Code of 1986, that has not been denied tax-exempt status, and that is required to and has filed the most recently required 
annual information return with the Internal Revenue Service. 
13 See 79 Fed. Reg. 149, 45172. 
14 Id. at 45165. 
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financial institutions on their direct customers who serve as intermediaries, and appropriate 
regulation of the intermediaries themselves.15 

 The Proposed Rule also permits covered financial institutions to rely on another financial 
institution to collect beneficial ownership information under the same conditions set forth in the 
applicable CIP rules.16 

 The Proposed Rule does not require financial institutions to update the beneficial ownership 
information obtained under the rule on any particular schedule, but FinCEN advises that financial 
institutions should generally keep CDD information, including beneficial ownership information, as 
up-to-date as possible, using a risk-based approach. 

Amendments to AML Program Rules – The “Pillars” of an AML Program 
The Proposed Rule would also amend FinCEN’s AML Program rules to codify the following four core 
pillars as minimum requirements: (i) the development of internal policies, procedures and controls; (ii) the 
designation of a compliance officer; (iii) an ongoing employee training program; and (iv) an independent 
audit program to test functions.  In addition, the Proposed Rule would add a fifth pillar: appropriate risk-
based procedures for conducting ongoing CDD that include (a) understanding the nature and purpose of 
customer relationships for the purpose of developing a customer risk profile; and (b) conducting ongoing 
monitoring to maintain and update customer information and to identify and report suspicious 
transactions.  FinCEN explains that the proposed change to the AML program rules would “ensure 
alignment between existing AML requirements and CDD minimum standards.”17 

FinCEN notes that the scope of the requirement to understand the nature and purpose of customer 
relationships should not be limited to “customers” for purposes of the CIP rules, but rather should extend 
more broadly to encompass all accounts established by the institution.  The agency emphasizes that 
satisfying this element is a necessary step in identifying and reporting suspicious activity, which obligation 
applies to “all transactions . . . conducted or attempted by, at or through” the covered financial institution.18  
The Proposed Rule does not provide a definition of “accounts” for these purposes.19 

FinCEN also states that, similar to the obligation to understand the nature and purpose of customer 
relationships, monitoring “must apply not only to ‘customers’ for purposes of the CIP rules, but more 
broadly to all account relationships maintained by the covered financial institution.”20 

Comments to Date 
As of September 30, 2014, 22 comment letters submitted to FinCEN regarding the Proposed Rule had 
been made publicly available, nearly all from banks, bank associations, and individual compliance officers 
and others in the banking industry.  The commenters generally oppose the new rule and explain why they 
believe the burdens imposed by the Proposed Rule outweigh its benefits.  Several commenters focus on 

                                                                                                                                                                           
15 This feature of the Proposed Rule appears to respond to commenters who cautioned that a requirement to identify an 
intermediary’s underlying clients or beneficial owners could have significant detrimental consequences to the efficiency of the U.S. 
financial markets by requiring financial institutions to modify longstanding practices. 
16 See, e.g., 31 CFR 1020.220(a)(6). 
17 79 Fed. Reg. 149, 45165. 
18 See id. at 45163. 
19 See, e.g., 31 CFR. 1020.100(a), the CIP rule for banks, which defines “account” as “a formal banking relationship established to 
provide or engage in services, dealings, or other financial transactions including a deposit account, a transaction or asset account, a 
credit account, or other extension of credit. . . .” with certain exceptions. 
20 See 79 Fed. Reg. 149, 45164. 
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how the government is better situated to identify and verify beneficial owners and argue that there is no 
real value in collecting unverified beneficial ownership information. 

Conclusion 
FinCEN’s long-awaited Proposed Rule on CDD seeks to extend CIP-like requirements to beneficial 
owners.  The Proposed Rule attempts to address some of the concerns raised by the private sector about 
the earlier ANPRM, including by proposing the adoption of a standardized certification form for 
documenting identifying information on beneficial owners, proposing a new definition of “beneficial owner” 
intended to be easier to administer, and confirming that the rule’s requirements will not apply 
retroactively.  The Proposed Rule also makes clear that financial institutions will not have to verify 
beneficial owners’ status as beneficial owners; nor would financial institutions serving financial or 
securities intermediaries be responsible for ascertaining the beneficial ownership of the intermediaries’ 
underlying clients.  The comments submitted to date, however, indicate that financial institutions still have 
a number of worries about the burdens the Proposed Rule would place on financial institutions and 
whether it will achieve its intended purposes.  Nonetheless, although it may take FinCEN some time to 
issue a final rule after it reviews and considers the various comments, we expect that FinCEN will move 
forward and require the identification of beneficial owners, despite the misgivings of covered financial 
institutions. 

If you have any questions regarding the matters covered in this publication, please contact any of the 
lawyers listed below or your regular Davis Polk contact. 
 
John B. Reynolds, III 202 962 7143 john.reynolds@davispolk.com 

Jeanine P. McGuinness 202 962 7150 jeanine.mcguinness@davispolk.com 

Britt K. Mosman 202 962 7151 britt.mosman@davispolk.com 
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