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 CLIENT MEMORANDUM 

Tax Fungibility Tests That Permit a “Tack-on” Offering to 

Price With More Than De Minimis OID 

March 19, 2020 

Many capital market participants who are considering a “tack-on” or “re-opening” offering of new notes 
are aware of the requirement that the new notes be fungible for tax purposes with the original notes.1  
Many capital market participants are also aware that, in most circumstances, the new notes will be 
fungible for tax purposes with the original notes if the new notes are issued with no more than de minimis 
original issue discount (“OID”), as defined under applicable IRS rules (i.e., the new notes, assuming they 
are non-amortizing, are issued at a discount to par that is no more than 25 basis points multiplied by the 
number of complete years remaining to maturity). 

Capital markets participants, however, may not be aware that there are other tests that, if met, permit a 
tack-on offering to achieve tax fungibility, even where the new notes are issued with more than de 
minimis OID.  The most relevant of these tests is the “110% yield” test, which generally applies if the 
following requirements are met: 

 The new notes are issued within 6 months of when the original notes were issued; 

 The original notes are “publicly traded” for tax purposes (which is usually the case for most notes, 
including notes issued in a Rule 144A offering and/or notes that are not listed on a stock 
exchange);2 and 

 On the date on which the “tack-on” offering is priced (or, if earlier, the “announcement date,” which 
is typically the launch date),3 the yield of the original notes (based on their then fair market value, 
which will usually be based on their then trading price) is not more than 110% of the yield on the 
original notes when they were issued (or, if the original notes were issued with no more than a de 
minimis amount of OID, the coupon rate). 

If the new notes are issued more than six months from the issue date of the original notes and the new 
notes do not satisfy the de minimis OID test, the “100% yield” test may still be applicable. The 100% yield 
test is similar to the 110% yield test, but without the six-month requirement.  As a practical matter, 
however, the 100% yield test is unlikely to be met if the new notes fail the de minimis OID test unless the 
original notes are original issue discount notes (i.e., the original notes were issued with more than de 
minimis OID), which is unlikely to be the case with respect to most notes.  

If you have any questions regarding the matters covered in this publication, please contact any of the 
lawyers listed below or your usual Davis Polk contact. 

Byron Rooney 212 450 4658 byron.rooney@davispolk.com 

Michael Mollerus 212 450 4471 michael.mollerus@davispolk.com 

Po Sit 212 450 4571 po.sit@davispolk.com 

Aliza Slansky 212 450 3054 aliza.slansky@davispolk.com 

Yixuan Long 212 450 3410 yixuan.long@davispolk.com 
 

                                                                                                                                                                           
1 This note does not address tax-exempt bonds or contingent payment debt instruments, which are subject to different rules, and 
does not address the application of these rules to incremental term loans. 
2 In addition, including in the less common case where the original notes are not publicly traded for tax purposes, both the 110% 
yield test and the 100% yield test can also apply if the new notes are issued for cash to unrelated persons, with the yield prong of 
each test being applied based on the cash purchase price of the new notes. 
3 The “announcement date” is the later of seven days before pricing or the date on which the issuer’s intention to do the “tack-on” 
offering is publicly announced. 
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