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Section 6751(b) imposes certain procedural requirements on the IRS when it asserts penalties against a 

taxpayer: 

No penalty under this title shall be assessed unless the initial determination of such 

assessment is personally approved (in writing) by the immediate supervisor of the individual 

making such determination or such higher level official as the Secretary may designate.1  

Congress required supervisory approval as a check on the subordinate’s determination because it 

believed “penalties should only be imposed where appropriate and not as a bargaining chip.”  S. Rep. No. 

105-174, at 65 (1998).  However, the statute’s broad language raises numerous practical questions:  what 

is an “initial determination;” what is considered adequate supervisory approval; at what time does such 

approval need to be obtained?  Recent decisions by the Tax Court in Clay v. Commissioner, 152 T.C. No. 

13, 2019 WL 1793323 (Apr. 24, 2019) and Palmolive Building Investors v. Commissioner, 152 T.C. No. 4, 

2019 WL 994184 (Feb. 28, 2019), and by the 10th Circuit in Roth v. Commissioner, 922 F.3d 1126 (10th 

Cir. 2019) shed light on these questions.  Key holdings include: 

 Supervisory approval must be obtained before formal notice of the proposed penalties is 

communicated to the taxpayer. 

 The IRS may assert different penalties at different times as long as there is supervisory approval 

for each separate penalty’s initial determination.  

What is an “initial determination” and supervisory approval? 

Courts have found an “initial determination” and supervisory approval in a variety of formats from a range 

of IRS personnel given that section 6751(b) does not require “any particular form.” Palmolive, 152 T.C. 

No. 4, at *6 (citing Deyo v. United States, 296 F. App’x 157, 159 (2d Cir. 2008)).  For example:   

 A revenue agent made an initial determination on a Form 886A (Explanation of Items) attached to 

a Form 5701 (Notice of Proposed Adjustment), which was approved by his supervisor’s signature 

on the Form 5701.  Palmolive, 152 T.C. No. 4, at *3, 5. 

 A revenue agent made an initial determination in a letter to individual taxpayers, which had been 

approved by her supervisor on a “Civil Penalty Approval Form.”  Roth, 922 F.3d at 1129, 1134.  

 An appeals officer made an initial determination on a Form 886A (Explanation of Items) attached 

to a Form 5402-c (Appeals Transmittal and Case Memo), which was approved by his supervisor’s 

signature on the Form 5402-c.  Palmolive, 152 T.C. No. 4, at *3-4, 5.  

 IRS counsel made an initial determination when he recommended, via internal IRS 

memorandum, that an alternative penalty position be added to a forthcoming Notice of Deficiency, 

                                                                                                                                                                           
1 This requirement does not apply to penalties automatically calculated through electronic means or penalties imposed under section 

6651 (failure to file a return), 6654 (individual failure to pay estimated taxes), or 6655 (corporate failure to pay estimated taxes).  See 

§ 6751(b)(2). 
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which was approved by his supervisor’s initials on the memorandum.  Graev v. Commissioner, 

149 T.C. 485, at 490 & n.7, 498 (2017) (Graev III). 

 IRS trial counsel made an initial determination in the Answer to a taxpayer’s Petition, which was 

approved by her supervisor’s signature on the pleading.  Roth, 922 F.3d at 1129-30, 1134.  

Notably, courts have not definitively defined an “initial determination” solely as: (i) the subordinate IRS 

employee’s first solicitation of their supervisor’s approval;2 (ii) the first formal communication of the penalty 

to the taxpayer;3 or (iii) the last formal communication that gives the taxpayer the right to petition the Tax 

Court (e.g., a Notice of Deficiency).4  As discussed below, the more relevant question is when the “initial 

determination” occurred relative to the grant of supervisory approval and the communication of the 

asserted penalty to the taxpayer.    

When does the supervisory approval need to be obtained? 

In Clay, the Tax Court held supervisory approval must be obtained before formal notice of the proposed 

penalties is communicated to the taxpayer.  There, supervisory approval was obtained after penalties 

were first communicated to the taxpayer in the 30-day letter, but before the Notice of Deficiency was 

issued.  152 T.C. No. 13, at *5-6, 15.  The court held that the 30-day letter—not the subsequent Notice of 

Deficiency—was the “initial determination” for purposes of section 6751(b) because that was when the 

“issue of penalties [was] officially on the table.”  Id. at *15.  Because the “30-day letter” was issued prior to 

supervisory approval of the penalties, the court held that the approval was not timely under section 

6751(b).  Id.  

Similarly, in Palmolive, the Tax Court placed great significance on the fact that supervisory approval was 

obtained prior to communication of the asserted penalty.  See 152 T.C. No. 4, at *5, 8.   

Clay and Palmolive provide further clarification to the Tax Court’s earlier decision in Graev III.  Prior to 

Graev III, the Tax Court’s approach was that supervisory approval could be obtained any time up until the 

assessment of a penalty.  See Graev III, 149 T.C. at 487, 493.  In Graev III, the Tax Court reversed its 

earlier position in light of the Second Circuit’s holding that section 6751(b) “‘requires written approval of 

the initial penalty determination no later than the date the IRS issues the notice of deficiency (or files an 

answer or amended answer) asserting such penalty.’”  Id. at 487 (quoting Chai v. Commissioner, 851 

F.3d 190, 221 (2d Cir. 2017)).  Judge Lauber explained in a concurring opinion that the approach of 

“requiring supervisory approval the first time an IRS official introduces the penalty into the 

conversation”—rather than permitting the IRS to wait until assessment—“is faithful to Congress' purpose 

by affording maximum protection to taxpayers against the improper wielding of penalties as bargaining 

chips.”  Id. at 501.  However, neither Graev III nor Chai considered whether the supervisory approval 

must occur before written notice is provided to the taxpayer.  Clay has now specifically addressed that 

question. 

                                                                                                                                                                           
2 See Graev III, 149 T.C. at 496 (recognizing that an IRS counsel’s internal advice can be an “initial determination”); Palmolive, 152 

T.C. No. 4, at *8 (“[T]he subordinate employee made his respective ‘initial determination’ at the time he solicited his supervisor’s 

approval.”).  

3 See Clay, 152 T.C. No. 13, at *15 (The “initial determination” is when “the issue of penalties is officially on the table.”). 

4 See Roth, 922 F.3d at 1135 (declining to hold that the Notice of Deficiency is the per se “initial determination”); Chai v. 

Commissioner, 851 F.3d 190, 221 (2d Cir. 2017) (requiring supervisory approval no later than the Notice of Deficiency (or Answer to 

Tax Court Petition)).  
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What if there are different penalties asserted at different times? 

In both Palmolive and Roth, the Tax Court and the 10th Circuit respectively held that the IRS may assert 

different penalties at different times as long as there is supervisory approval for each separate penalty’s 

initial determination.   

In Palmolive, the court found there were three separate “initial determinations:”  (i) a gross valuation 

misstatement penalty in a 30-day letter; (ii) an additional negligence penalty in a 60-day letter; and 

(iii) additional valuation misstatement and substantial understatement penalties in an FPAA issued 

following the IRS Appeals process.  152 T.C. No. 4, at *5.  The court held that section 6751(b) was 

satisfied “because each penalty at issue here was ‘initial[ly] determin[ed]’ and then approved in writing by 

a supervisor before being communicated to Palmolive.”  Id. at *8. 

In Roth, the court also found there were three separate “initial determinations:”  (i) Exam initially asserted 

a 40% gross valuation misstatement penalty by letter to the taxpayer; (ii) the subsequent Notice of 

Deficiency only asserted a 20% accuracy-related penalty; and (iii) IRS Counsel re-asserted the 40% 

gross valuation misstatement penalty in its Answer to the taxpayer’s Tax Court Petition.  Roth, 922 F.3d 

at 1134, 1135.  There was no dispute that the IRS obtained supervisory approval at every step, but the 

taxpayer argued that section 6751(b) restricted the IRS’s “initial determination” to the Notice of 

Deficiency, which only asserted a 20% penalty.  Id. at 1130, 1133.  The 10th Circuit rejected this argument 

and held that each of the three instances were “initial determinations.”  Id. at 1135.  
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