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 CLIENT MEMORANDUM 

SEC Proposes to Modernize Mining Disclosure 
June 27, 2016 

On June 16, the SEC proposed rules aimed at overhauling and modernizing disclosure requirements for 
companies with material mining operations (excluding oil and gas) as part of its ongoing “disclosure 
effectiveness initiative” launched in 2013. The proposed rules would implement extensive changes to the 
existing disclosure regime and align disclosure requirements more closely with current industry and global 
practices and standards, specifically the Committee for Mineral Reserves International Reporting 
Standards (CRIRSCO). The proposed rules would replace the SEC’s 30-year old Industry Guide 7 with a 
single standard applying to SEC filings by companies with mining operations that are material to their 
business or financial condition, and would cover U.S. companies as well as foreign private issuers that file 
reports with the SEC (other than Canadian issuers using the multijurisdictional disclosure system). 

Significantly, the proposed rules would –  

 Expand the definition of “minerals” to include brine, or minerals derived from the seas, as well as 
geothermal resources, 

 Eliminate the general restriction on disclosing mineral resources, instead requiring that 
companies disclose both mineral resources and material exploration results in addition to mineral 
reserves, 

 Expand existing disclosure requirements for mineral reserves, 

 Require disclosures of exploration results, mineral resources and mineral reserves to be based 
on supporting documentation prepared by a “qualified person” named in the filing, who could be 
an employee of the company and who would be an “expert” with Section 11 liability in registration 
statements filed under the Securities Act of 1933, 

 Require the filing of technical report summaries prepared by a qualified person for properties that 
are individually material, which would go beyond CRIRSCO-based standards, and 

 Require that calculations of mineral resources and reserves be based on a commodity price no 
higher than the trailing 24-month average (unless there is a reasonable contract price), as 
opposed to providing discretion to the qualified person as do most CRIRSCO-based disclosure 
regimes. 

While the changes are generally welcome given the outdated nature of existing SEC guidance, some of 
the changes are concerning and we are hopeful that the SEC will address them in the final rule release 
following the comment period. If adopted as described in the SEC’s proposing release, implementation 
of the proposed rules would significantly increase the volume of information regarding mining operations 
included in SEC filings. Although generally consistent with CRIRSCO standards, the proposed rules go 
beyond other CRIRSCO-based disclosure regimes in important respects that could result in more onerous 
reporting obligations for SEC registrants. They may also increase liability concerns for public companies 
in the U.S. due to the extensive nature of the proposed disclosure requirements, as well as for technical 
experts that are engaged to prepare supporting documentation for mining disclosures under the proposed 
regime. 

The comment period closes on August 26, 2016. 

http://www.davispolk.com/
https://www.sec.gov/rules/proposed/2016/33-10098.pdf
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Applicability 

Scope 
The proposed rules would extend the mining disclosure regime to non-traditional resources not currently 
subject to Guide 7, by introducing a new definition of “mineral resources” which would include any 
material of economic interest, including mineralization, geothermal fields, mineral brines and other 
resources (but excluding oil and gas resources, gases and water). In addition, the term “mineral reserves” 
as used in Guide 7 would be redefined as estimates of tonnage and grade or quality of indicated or 
measured mineral resources that can be the basis of an economically viable project. As a result, 
companies extracting minerals (such as potash compounds) from brines, or extracting energy from 
geothermal fields, that typically would not provide mining disclosures under Guide 7, would be subject to 
the new disclosure requirements. It is unclear how companies taking resources from seas that have 
nearly infinite minerals will be able to calculate resources or reserves. 

Materiality 
The proposed rules would apply to SEC filings by companies with mining operations that in the aggregate 
are “material” to their business or financial condition. This replaces current concepts of “principal” mines, 
“other materially important” properties and “significant mining operations” in Item 102 of Regulation S-K 
and Guide 7 with a single concept of “materiality” defined in the typical manner for SEC disclosure rules: 
whether or not there is a substantial likelihood that a reasonable investor would attach importance to the 
information in determining whether to buy or sell the relevant securities. Under the proposed rules, mining 
operations would be presumed to be material if a company’s mining assets constitute 10% or more of its 
total assets, a rule of thumb that the SEC staff has historically applied in the mining context, subject to a 
quantitative and qualitative analysis whether above or below the 10% threshold. 

Royalty Companies 
Companies holding royalty rights or similar interests entitling them to receive payments from an owner or 
operator of mining properties are subject to the same disclosure requirements if those rights are material 
to their operations. While this general principle does not represent a change to existing SEC guidance, 
the increased scope of disclosures under the proposed rules means that royalty companies will also be 
subject to increased reporting burdens, some of which may be difficult to satisfy. For example, royalty 
companies would not be exempt from the requirement to file a technical report summary prepared by a 
qualified person, regardless of whether the owner of the underlying mining operations prepares or files 
such a summary. 

“Qualified Person” Requirement 
Every disclosure of exploration results, mineral resources and mineral reserves under the proposed rules 
must be based on, and accurately reflect, information and supporting documentation prepared by a 
“qualified person.” This represents a departure from current SEC standards, which do not require the use 
of an expert, and if an expert is used, do not impose any substantive requirements as to their expertise. 

Under the proposed rules, a qualified person is an individual that has the requisite amount of relevant 
experience (generally at least five years), and that is an eligible member or licensee in good standing of a 
recognized organization. Relative to other CRIRSCO-based disclosure regimes, certain of these 
requirements involve the exercise of more judgment in determining whether a qualified person meets the 
applicable criteria. While this may provide companies with more flexibility, it also introduces uncertainty 
and may increase the related reporting burden. 

Consistent with CRIRSCO-based disclosure standards in most jurisdictions (with Canada being a notable 
exception), the proposed rules do not impose any independence requirement for qualified persons. This 
allows companies to rely on employees or other affiliated experts to fulfill the role of qualified person. 
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Although there is no requirement to disclose conflicts of interest, companies would be required to disclose 
any affiliation they have with the qualified person or their employer (if not the company). 

The proposed rules would not impose an affirmative obligation to engage a qualified person. As a result, 
even though the proposed rules would require disclosure of material exploration results, mineral 
resources and mineral reserves, no such disclosure obligation would arise if the company elects not to 
engage a qualified person. However, if the requisite analysis and supporting documentation is otherwise 
prepared by a qualified person (e.g., in connection with securing project financing or otherwise attracting 
investors), then disclosure of the relevant exploration results, mineral resources or mineral reserves 
would be required. 

Unlike CRIRSCO-based standards in most other jurisdictions, the proposed rules would also introduce 
new requirements to file technical report summaries prepared by a qualified person. To the extent a 
technical report summary is filed as an exhibit to an SEC registration statement, the qualified person 
would be deemed an “expert” and the registrant would be required to obtain a signed consent to name 
them in the registration statement. As a result, the qualified person would be subject to liability under 
Section 11 of the Securities Act with respect to any untrue statement or omission of a material fact 
contained in the technical report summary. The potential disclosure liability for qualified persons with 
respect to technical report summaries would not arise in most other jurisdictions that have adopted 
CRIRSCO-based disclosure regimes, and may result in increased reporting costs and complexities as 
well as liability concerns for qualified persons. 

Material Exploration Results 
Under existing SEC guidance, mining companies can voluntarily disclose exploration results in their SEC 
filings without any requirement that such disclosures be based on findings of a professional with a 
particular level of expertise. The proposed rules would introduce a new requirement to disclose material 
exploration results for each material property, and also provide that such disclosure must be based on 
information and supporting documentation prepared by a qualified person. Summary disclosure of 
exploration results for all mining properties, however, would not be required.  

To the extent exploration results are not material, companies could continue to voluntarily disclose those 
results in SEC filings. However, the proposed rules make clear that they consider exploration results to be 
speculative, and thus companies are not permitted to disclose estimates of tonnage or grade, or other 
quantitative estimates based only on exploration results. Such estimates would be permitted only as part 
of the disclosure of mineral resource and reserve estimates. 

Mineral Resources 
The proposed rules would eliminate the existing limitation on disclosing mineral resources, which 
currently applies to all SEC registrants unless disclosure is required by foreign or state law. Although 
many companies already disclose mineral resources on websites and elsewhere outside of their SEC 
filings, the limitation on including resource estimates in SEC filings makes the United States an outlier. 
Under the proposed rules, companies would be required to disclose mineral resources, consistent with 
most CRIRSCO-based disclosure regimes. Both summary disclosure of mineral resources for all 
properties (whether or not material), as well as more detailed disclosure of mineral resources for 
individually material properties, would be required.  

Any disclosure of mineral resources must be based on an initial assessment prepared by a qualified 
person. The proposed rules set out certain criteria applicable to initial assessments. Significantly, an initial 
assessment must include a qualitative evaluation of specified “modifying factors” to establish that there 
are “reasonable prospects for economic extraction” of the mineral resource. Unlike a feasibility study 
required to support mineral reserves, an initial assessment need not demonstrate the economic viability 
of the mineral resource, and therefore need not include a cash flow analysis. In contrast to the proposed 
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rules, most CRIRSCO-based disclosure regimes do not prescribe with particularity the criteria for 
technical studies supporting mineral resource disclosures. 

Although initial assessments would not be required to be filed with the SEC, they would need to be 
identified and summarized in filed technical report summaries to the extent they relate to a material 
property. 

Classification of Mineral Resources 
The proposed rules would require companies to classify mineral resources into CRIRSCO-based 
categories of inferred, indicated and measured mineral resources based on the level of underlying 
geological evidence. 

As part of the initial assessment, the qualified person would be required to quantify and disclose the 
uncertainty associated with production estimates that are derived from indicated and measured mineral 
resources in accordance with certain prescribed methodologies. In addition, the qualified person would be 
required to state the minimum percentage of inferred resources that he or she believes will be converted 
to indicated and measured mineral resources without further exploration. These requirements go beyond 
most CRIRSCO-based disclosure regimes.  

Mineral Reserves 
Consistent with the existing disclosure regime in Guide 7 as well as CRIRSCO-based disclosure regimes, 
the proposed rules would require that companies disclose mineral reserves. However, the proposed 
framework for disclosure of mineral reserves is more detailed and structured than the existing SEC 
regime, which does not specify the level of geological evidence that must exist or the factors that must be 
considered to convert a mineral resource into a mineral reserve. Both summary disclosure of mineral 
reserves for all properties (whether or not material), as well as more detailed disclosure of mineral 
reserves for individually material properties, would be required. 

Unlike other CRIRSCO-based disclosure regimes, mineral reserves would be required to be presented 
net of allowances for diluting materials and mining losses. This is intended to provide a clearer picture of 
the efficiency of conversion of mineral resources into mineral reserves, and is generally consistent with 
Guide 7 (which requires that reserve disclosures show either the recoverable amount or, alternatively, in-
place material along with anticipated losses). However, this approach would result in discrepancies in 
reporting of mineral reserves in the United States relative to other major jurisdictions.  

Any disclosure of mineral reserves must be based on either a preliminary feasibility study or a final 
feasibility study prepared by a qualified person. This relaxes existing SEC guidance which generally 
requires a full feasibility study to support mineral reserve disclosures, and may reduce the related 
reporting burden for some mining companies as a result. The proposed rules also set out certain criteria 
applicable to preliminary and final feasibility studies. Significantly, the qualified person would be required 
to apply specified “modifying factors” to indicated or measured (but not inferred) mineral resources to 
demonstrate that extraction is “economically viable” based on a discounted cash flow analysis or other 
detailed financial analysis.  

Although preliminary and final feasibility studies are not required to be filed with the SEC, they would 
need to be identified and summarized in filed technical report summaries to the extent they relate to a 
material property. 

Classification of Mineral Reserves 
The proposed rules require that companies classify mineral reserves into CRIRSCO-based categories of 
probable and proven mineral reserves based on the qualified person’s level of confidence in the 
estimates. Under this approach, companies would not be permitted to reclassify an inferred mineral 
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resource into a more definitive category of mineral reserve unless new evidence is available to support 
the reclassification of those resources. 

Commodity Pricing Models 
Under the proposed rules, the commodity price used to determine whether there are “reasonable 
prospects for economic extraction” of mineral resources, or to determine the “economic viability” of 
mineral reserves, would be determined by the qualified person and should reflect their long-term price 
expectations. Most CRIRSCO-based disclosure regimes permit the use of any reasonable and justifiable 
price based on a view of long-term market trends. However, under the proposed rules, the commodity 
price would be subject to a ceiling equal to the unweighted average of the daily closing price for the 24-
month period prior to the end of the last fiscal year (or the price set by contractual arrangements so long 
as that contractual price is reasonable).  

This approach is similar to existing SEC guidance, although that guidance generally imposes a ceiling 
equal to the trailing three-year (rather than the trailing 24-month) average price. As a result, the ceiling 
price under the proposed rules would have greater sensitivity to near-term pricing trends. Although the 
SEC agreed in principle that pricing models should predict commodity prices at the expected time of 
extraction, the SEC proposed a ceiling price model to guard against overly optimistic pricing by 
companies, and also to promote transparency and comparability of disclosures across companies. While 
the ceiling price model does preserve some flexibility for companies to use their preferred pricing model, it 
may introduce undesirable variability into resource calculations and could also artificially depress 
commodity prices used in preparing estimates during periods when spot prices are trending upwards. 
This, in turn, may result in mineral resources and reserves appearing uneconomic under the proposed 
rules, and could also have a range of other implications for mining companies, such as covenant 
compliance and borrowing capacity under financing arrangements. 

Prescribed Disclosures 

Summary Disclosure 
For companies with economic interests in multiple mining properties, the proposed rules would require 
the following summary disclosure of mining operations – 

 Maps showing the locations of all mining properties (whether or not material), 

 Specified information in tabular form with respect to the 20 largest properties by asset value, 
whether or not material, and 

 A summary of all mineral resources and reserves, in tabular form, as of the end of the most 
recently completed fiscal year, including breakdowns by commodity and geographic area, 
and for each property containing 10% or more of total mineral reserves or 10% or more of 
combined measured and indicated resources. 

These proposed rules are intended to formalize disclosure requirements and improve consistency across 
companies with multiple mining properties. Summary disclosure of this nature is not required in most 
CRIRSCO-based disclosure regimes (other than in Australia pursuant to the ASX listing rules). These 
requirements, and in particular the requirement to provide summary disclosure for the 20 largest 
properties regardless of size and materiality, may result in a significant reporting burden for some 
companies. 

Detailed Disclosure for Individual Properties 
Detailed individual property disclosure would be required under the proposed rules for any property that is 
individually material to the business or financial condition of the company. In addition to disclosures 



 

Davis Polk & Wardwell LLP 6 

currently required under Guide 7, the proposed rules would require disclosure of the following for each 
individually material property – 

 Summary information with respect to exploration activity, material exploration results, and 
mineral resources and reserves, 

 Changes in mineral resources and reserves relative to the prior year end, along with an 
explanation of those changes, and 

 Material assumptions and criteria necessary for investors to understand any disclosed 
mineral resource or reserve estimates or exploration results (but only if the company has not 
previously disclosed such estimates or results, or if the company is disclosing material 
changes). 

These requirements increase the amount of information required with respect to individual properties and 
also require that most of the information be presented in prescribed tabular format. 

Technical Report Summaries 
The proposed rules would introduce a requirement for a technical report summary prepared by a qualified 
person for each mining property that is individually material. The summary must be signed and dated by 
the qualified person and filed as an exhibit to applicable SEC filings. The requirement represents a 
significant change to existing SEC guidance and also goes beyond most CRIRSCO-based disclosure 
regimes which, with the exception of Canada and Australia, do not require filing of expert reports. As a 
result, this aspect of the proposed rules may be one of the most significant drivers of any increased 
reporting burden arising out of the proposals. 

Under the proposed rules, a technical report summary must summarize the following – 

 Material mineral exploration results for the property, 

 Initial assessments used to support mineral resources for the property, and 

 Preliminary or final feasibility studies used to support mineral reserves for the property. 

The proposed rules prescribe extensive requirements for technical report summaries, but prohibit the 
inclusion of large amounts of technical data (including, for example, the current practice adopted by some 
registrants of providing large amounts of drill hole information as appendices). Unlike some other 
CRIRSCO-based disclosure regimes (such as Canada), the rules prohibit reliance on reports or opinions 
of other experts, instead requiring that the qualified person verify any information provided by other 
experts. 

Technical report summaries would be required to be filed when material exploration results or estimates 
of mineral reserves or resources are first disclosed, or when there is a material change in previously 
disclosed estimates or results. The SEC is proposing a number of instructions that provide both 
qualitative and quantitative guidance to help companies determine whether there has been a material 
change. For example, an annual change in total resources or reserves of 10% or more, or a cumulative 
total change in total resources or reserves of 10% or more, would be presumed material. 

Classification of Mining Properties and Companies 
The proposed rules include revisions to existing definitions of “exploration stage,” “development stage” 
and “production stage,” and apply those new definitions to individual properties in addition to the company 
as a whole. These changes are intended to remove ambiguities in the existing definitions, and to align the 
disclosure requirements with current accounting practices under U.S. GAAP and International Financial 
Reporting Standards as issued by the IASB. This approach would allow companies to characterize their 
properties separately as exploration stage, development stage or production stage properties, but 
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imposes limits on how and when companies can characterize their operational stage. For example, a 
company would not be permitted to characterize itself as a development or production stage company if it 
did not have any mineral reserves on any of its properties. 

Internal Controls 
Under the proposed rules, companies would be required to describe the internal controls that apply to 
ensure reliability of their exploration results and estimates of mineral resources and reserves. Internal 
controls disclosure would be required to address quality control and quality assurance programs, 
verification of analytical procedures and comprehensive risk inherent in estimates. This new requirement 
is consistent with the requirements to disclose quality control and quality assurance procedures under 
CRIRSCO-based disclosure regimes in other jurisdictions. 

If you have any questions regarding the matters covered in this publication, please contact any of the 
lawyers listed below or your regular Davis Polk contact. 

Bruce K. Dallas 650 752 2022 bruce.dallas@davispolk.com 

Joseph A. Hall 212 450 4565 joseph.hall@davispolk.com 

Michael Kaplan 212 450 4111 michael.kaplan@davispolk.com 

Richard D. Truesdell, Jr. 212 450 4674 richard.truesdell@davispolk.com 

Marcel Fausten 212 450 4389 marcel.fausten@davispolk.com 

Eugene Baek 212 450 3033 eugene.baek@davispolk.com 
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