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On December 22, 2014, the CFTC’s Division of Swap Dealer and Intermediary Oversight (“DSIO”) issued an 

advisory (the “Advisory”) providing guidance concerning chief compliance officer annual reports (“CCO 

Reports”) by futures commission merchants (“FCMs”), swap dealers (“SDs”) and major swap participants 

(“MSPs”). 

The Advisory, which incorporates feedback provided by the CFTC staff to registrants based on the first year of 

CCO Reports, indicates that the DSIO expects filers to provide substantially more detail in the  

future.  Significantly, the Advisory suggests that market participants may wish to use charts to display 

information with respect to various requirements, and includes a sample chart.  However, the DSIO 

emphasizes that, while charts may be effective for conveying information, they should not be viewed as a 

substitute for a full description of substantive matters that are to be addressed in the CCO Report.  Highlights 

of the Advisory’s recommendations and observations concerning best practices are set forth below. 

While the DSIO states that the Advisory is not intended to create new regulatory requirements, and that the 

recommendations and practices described in the Advisory need not be followed if a CCO does not believe it 

will improve the CCO Report, market participants are likely to take the recommendations in the Advisory into 

account in crafting future CCO Reports.   The Advisory acknowledges that registrants with December 31 fiscal 

year-ends may not be able to incorporate all of the guidance into 2014 reports.  

In a separate, but related, action on the same date the Advisory was released, the DSIO issued a no-action 

letter that permits firms with fiscal years ending on or before January 31, 2015 to file their CCO Reports within 

90 days of their fiscal year-end (rather than 60 days, as required by CFTC rules).  Firms that are unable to 

submit CCO Reports within 90 days may submit them within 120 days of fiscal year-end, provided that they 

inform the DSIO within 90 days of the firm’s fiscal year end of any material noncompliance events that 

occurred during the period covered by the report. 

Guidance on the Specific Provisions of the CCO Report 

The Advisory included specific guidance for each substantive requirement in CFTC Rule 3.3(e), as 

summarized below. 

Relevant CFTC Rule Guidance 

Rule 3.3(e)(1) –  
Describe the registrant’s 
written policies and 
procedures (“WPPs”), 
including the code of ethics 
and conflicts of interest 
policies, of the FCM, SD or 
MSP. 

• Describe policies and procedures at two levels: 

o a summary overview that describes the general forms and types of 
WPPs (e.g., a compliance manual, global corporate policies, 
business-specific WPPs) and provides a narrative of the registrant’s 
system or program of WPPs, how they work as a whole and how 
the registrant generally puts the WPPs into practice as part of its 
compliance activities; and 

o a specific description of each WPP relaying the specific purposes 
and operative procedures of the WPP in brief, which may be 
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Relevant CFTC Rule Guidance 

addressed together with the requirements of Rule 3.3(e)(2), below. 

• Describe the conflict of interest policy specific to the registrant’s futures 
and swap dealing activity, in addition to a description of any enterprise-
wide conflict of interest policy that covers employees of the registrant. 

Rule 3.3(e)(2) –  
Review each applicable 
requirement under the CEA 
and CFTC regulations, and 
provide specific information 
with respect to each. 

• Review each applicable requirement and document the results. 

• Closely related requirements can be reviewed jointly.   

Rule 3.3(e)(2)(i) –  
Identify the WPPs that are 
reasonably designed to 
ensure compliance with the 
requirement under the CEA 
and CFTC regulations. 

• For each WPP, provide expiration dates, any mandatory review periods 
and the person responsible for reviewing it. 

Rule 3.3(e)(2)(ii) –  
Provide an assessment as to 
the effectiveness of these 
WPPs. 

• Include a narrative description of the processes used to assess the 
effectiveness of the WPPs.  In addition, for each regulatory requirement, 
identify the assessment method(s) used and the conclusions reached 
regarding effectiveness of the relevant WPP(s).  

o The Advisory states that a general narrative that only outlines the 
processes the CCO used to make the assessment, and that does 
not address each applicable regulatory requirement, would be 
insufficient.   

• If the assessment concludes that a WPP is partially or wholly ineffective 
or could be improved upon, include a discussion of the reasons for that 
conclusion and the steps taken or to be taken to address the issue.  

Rule 3.3(e)(2)(iii) –  
Discuss areas for 
improvement, and 
recommend potential or 
prospective changes or 
improvements to its 
compliance program and 
resources devoted to 
compliance. 

• Include, as applicable, a detailed discussion of why the CCO believes the 
particular area needs improvement, the improvements to be 
implemented, the time frame for implementation and a cross-reference to 
the regulation that the improvement addresses. 

• Where a previous CCO Report discussed future changes or planned 
improvements, subsequent CCO Reports should discuss the outcomes 
of the changes, any monitoring or testing of the changes, whether 
compliance issues arose from the changes and, if so, how those issues 
were handled. 

Rule 3.3(e)(3) –  
List any material changes to 
compliance policies and 
procedures during the 
coverage period for the CCO 
Report. 

• Describe the standard of materiality used. 

• Consider grouping requirements by category to ease discussion of 
material changes to WPPs to the extent the changes are related. 
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Relevant CFTC Rule Guidance 

Rule 3.3(e)(4) –  
Describe the financial, 
managerial, operational and 
staffing resources set aside 
for compliance with respect to 
the CEA and CFTC 
regulations, including any 
material deficiencies in such 
resources. 

• The description of resources should include the following (including 

numerical information where appropriate): 

o total budget allocated to the compliance department of the 

registrant for compliance with the CEA and CFTC regulations 

(e.g., the amounts allocated for personnel, technology, training, 

travel);  

o total staffing (e.g., full-time employee counts); 

o partially allocated staff counts if applicable, with information on 

how much of such employees’ time is devoted to the registrant’s 

compliance matters that are subject to CFTC oversight; 

o explanation of managerial resources, making clear the division 

between staffing and management resources dedicated to 

compliance; 

o detailed infrastructure information (e.g., computers, technology 

infrastructure); and 

o prior experience and educational background of the CCO and 
CEO. 

• For any of the specified resources above that are shared, and not 
dedicated solely to the registrant’s compliance program, include a 
description of how the resources are shared with as much detail as is 
needed to demonstrate a full assessment of the total resources used for 
registrant-specific compliance activities. 

• Where the CCO does not believe that any material deficiencies exist in 
the resources, include a statement to that effect, particularly if there have 
been changes since the end of the prior reporting period.  

o For example, if there has been a reduction in compliance staff 
from the previous reporting period, there was a significant 
compliance budget decrease during the reporting period, or the 
registrant initiated significant new business activities, the CCO 
Report should explain why the allocated resources are not 
deficient in light of the changes that occurred. 

Rule 3.3(e)(5) –  
Describe any material 
noncompliance issues 
identified, and the 
corresponding action taken. 

• Explain the standard of materiality used to determine a noncompliance 
event’s materiality. 

• Describe each noncompliance issue identified and the corresponding 
actions taken, with reference to the CFTC regulation(s) implicated by the 
event. 

• Discuss how the registrant decided on a course of remediation, how the 
remediation was implemented, any follow-up testing of the remediation 
and any noteworthy results from such testing. 

• Include an overview of how the CCO or compliance department handles 
and tracks noncompliance events in general. 
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If you have any questions regarding the matters covered in this publication, please contact any of the 

lawyers listed below or your regular Davis Polk contact. 

Annette L. Nazareth 202 962 7075 annette.nazareth@davispolk.com 

Lanny A. Schwartz 212 450 4174 lanny.schwartz@davispolk.com 

Susan C. Ervin 202 962 7141 susan.ervin@davispolk.com 

Hilary S. Seo 212 450 4178 hilary.seo@davispolk.com 

Scott D. Farbish 212 450 4737 scott.farbish@davispolk.com 

Gabriel D. Rosenberg 212 450 4537 gabriel.rosenberg@davispolk.com 
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