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M arketing materials for private funds 
often state that the fund’s manager 
will seek to achieve an annual return 

(a “targeted return”) of X percent. Is this 
legally permissible? The answer depends 
in part on whether the materials are used 
by a registered broker-dealer, and, if so, 
how one reads relevant Financial Industry 
Regulatory Authority (FINRA) precedents. 
FINRA’s less-than-transparent approach to 

the question fuels debate within the private 
funds industry, and is even a factor in some 
fund managers’ regulatory strategies.

Despite perennial debate regarding 
whether and when private fund manag-
ers must use a registered broker-dealer to 
market their funds, many resist creating 
an affiliated broker-dealer or using a non-
affiliated registrant to distribute their funds, 
and prefer to use their own (unregistered) 
in-house marketing staff.1 One important 
reason for this reluctance is that registered 
broker-dealers and their associated per-
sons (but not private funds or their invest-
ment advisors) are subject to FINRA rules, 
which generally prohibit communications 
that “predict or project performance or 
imply that past performance will recur.”2 

Some fund managers are concerned that 
the application of these and other FINRA 
rules would subject their marketing efforts 
to a competitive disadvantage. In some 
respects, FINRA exacerbates the problem 
by not publicly and consistently stating how 
its rules prohibiting performance projec-
tions apply to specific situations.

This article focuses on the use of tar-
geted returns, which appear to be treated 
as performance projections in some FINRA 
Enforcement cases. The fact that some or 
all uses of targeted returns may possibly 
be impermissible in marketing materials 
used by FINRA member firms is problematic 
because targeted returns are a statement of 
intended risk taking by the manager, and 
therefore a material piece of information 
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that investors naturally expect as part of 
their evaluation of the fund investment. 
Neither FINRA’s rules nor staff guidance 
directly addresses the question of whether 
targeted returns in marketing materials per 
se violate the ban on projections. However, 
recent FINRA Enforcement precedents—
largely, letters of acceptance, waiver and 
consent (AWCs) and hearing panel deci-
sions—are inconsistent in their approach 
to this issue. FINRA Enforcement has made 
some statements suggesting that targeted 
returns may be used in marketing materials 
so long as they are adequately substantiated 
and provide investors with a “sound basis” 
for evaluating the target information; other 
statements seem to indicate that the use 
of targeted returns is a per se violation of 
FINRA communication standards.

We believe that, if put in an appropriate 
context, the inclusion of targeted returns 
in fund marketing materials that are used 
by FINRA member firms is beneficial to 
investors and should not be treated as a 
per se violation. Moreover, if FINRA were to 
formally adopt and articulate a pragmatic 
and carefully tailored approach to targeted 
returns, it might be a small step in blunting 
the perception that the use of registered 
broker-dealers to distribute a private fund 
entails a competitive disadvantage.

FINRA Communication Rules

Under FINRA Rule 2210(d), all member 
communications must be based on prin-
ciples of fair dealing and good faith, be 
fair and balanced, and provide a sound 
basis for evaluating the facts. No member 
may omit any material fact if the omis-
sion would cause the communications 
to be misleading. In addition, FINRA Rule 
2210(d) also contains numerous specific, 
prescriptive prohibitions, including the 
prohibition in Rule 2210(d)(1)(F), which, 
with limited exceptions, prohibits commu-
nications that “predict or project perfor-
mance [or] imply that past performance 
will recur … .” FINRA Rule 2210 does not 
define what constitutes a prohibited pre-
diction or projection, nor does it mention 
the use of targeted returns.

By contrast, the advertising practices 
of investment advisors are governed by 
the anti-fraud provisions of §206(4) of the 
Investment Advisors Act of 1940 and Rule 
206(4)-1 promulgated thereunder. While 
Rule 206(4)-1 specifies certain advertis-

ing practices deemed to be fraudulent, 
deceptive or manipulative, it is generally 
less prescriptive than FINRA Rule 2210 and 
does not contain a per se prohibition on 
projections or targeted returns.

Predictions or projections that have been 
the subject of various FINRA warnings and 
enforcement actions have come in several 
different flavors, including: related perfor-
mance (generally, the performance results 
of funds or accounts managed by the same 
advisor or portfolio manager that manages 
the fund being promoted); back testing 
(generally, model performance showing 
how an investment strategy would have 
performed under historical conditions); 
hypothetical performance; and projected 
returns (generally, returns that the fund 
manager expects to achieve). FINRA 
frowns upon or outright prohibits using 
these types of information in marketing 
materials, although there have been some 
interpretive letters and guidance issued 
over the years that provide relief under 
limited circumstances.3

Targeted returns are metrics present-
ed for the purpose of communicating to 
investors the intended risk profile of the 
investment opportunities that the fund 
manager will pursue and, viewed in this 
light, are somewhat different conceptu-
ally from projections.

Treatment of Targeted Returns

There have been a number of FINRA 
enforcement actions involving the use of 
targeted returns in recent years, but it is 
not possible to distill from them a consis-
tent FINRA position. For example, in 2003, 
in an AWC involving Altegris Investments, 
FINRA Enforcement found that market-
ing materials promoting hedge funds 
that contained targeted returns “failed to 
reflect the risks of fluctuating prices and 
the uncertainty of rates of returns inher-
ent in these investments.”4 In particular, 
it noted that the statement, “[t]he Fund 
targets medium-term capital appreciation 
of 25% or more per annum with controlled 
risk” was problematic because the refer-
ence to “controlled risk,” did not accu-
rately reflect disclosure in the offering 
memorandum that the investment was 
speculative and involved a high degree of 
risk. Notably, FINRA Enforcement did not 
say in the AWC that the use of targeted 
returns was per se problematic.

In another AWC entered in 2004, this 
time with Citigroup Global Markets, FIN-
RA Enforcement found that hedge fund 
sales literature distributed to existing 
subscribers and to qualified prospec-
tive subscribers containing targeted 
rates of return for particular funds “did 
not provide a sound basis for investors 
to evaluate the reasonableness of the 
stated target.”5 Examples of objection-
able statements included: “The Portfolio 
seeks to earn an annualized return of 15% 
or more, net of all fees, over a three- to 
five-year investment horizon …” or “… 
targets a 12-14% annual net return … 
.”6 Similarly, also in 2004, UBS Financial 
Services entered into an AWC in which 
FINRA Enforcement found that it had 
distributed sales literature regarding 
privately placed registered investment 
companies that stated that the fund was 
seeking a “targeted rate of return, with-
out providing a substantiated basis for 
the target to enable investors to evaluate 
it.”7 In all of these settled actions, FINRA 
Enforcement’s statements seem to imply 
that the use of targeted returns was not 
a per se violation but violated FINRA’s 
communication standards because the 
targeted returns were not adequately 
substantiated to provide an investor 
with a reasonable basis to evaluate the 
data. FINRA Enforcement, however, does 
not provide any guidance on what would 
constitute adequate substantiation in 
this context.

By contrast, in 2011, in a disciplinary 
proceeding against Hedge Fund Capital 
Partners, a FINRA extended hearing panel 
found that marketing materials promoting 
a hedge fund, and distributed to potential 
institutional investors and high net worth 
individuals, contained performance projec-
tions and therefore violated FINRA com-
munication rules.8 The decision cites in a 
footnote various problematic statements, 
such as “achieve 15% compounded returns 
net of fees”; fund “aims to achieve aver-
age long-term returns in excess of 30% 
per annum”; “[t]arget returns are 18-22% 
net of fees”; and “targeting returns in the 
9-13% range.” Thus, unlike in the settle-
ment actions described above, this decision 
seems to equate targeted returns with per-
formance projections and classifies them 
as a per se prohibited communication. 
On the other hand, while difficult to say 
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based on the truncated summary in the 
decision, it is also possible that the panel 
may have concluded after reviewing the 
marketing materials in context that infor-
mation labeled as targeted returns were in 
fact presented as projected returns.

More recently, in 2013, in another pre-
hearing settlement agreement, FINRA 
Enforcement found that a broker-dealer 
engaged in the private placement of secu-
rities for its affiliated private partnerships 
distributed marketing materials contain-
ing “unwarranted performance projec-
tions” including targeted returns.9 The 
AWC states that the marketing materials 
were distributed to “institutional custom-
ers, prospective customers, and, in some 
instances, to retail customers.” FINRA 
Enforcement does not say that the tar-
geted returns were problematic because 
they were presented without providing a 
sound basis for investors to evaluate the 
reasonableness of the targeted returns. 
Rather, FINRA Enforcement’s statement 
seems to equate targeted returns with 
“unwarranted performance projections”—
for example, the AWC states without 
elaboration that “numerous other cycli-
cal communications such as pitch books 
discussed ‘target returns,’ ‘risk adjusted 
returns,’ ‘projected gross IRR’ or other 
comparable projection language, among 
other things” and, therefore, constituted 
a per se violation of FINRA’s communica-
tion standards.

Pronouncements in settled FINRA 
Enforcement actions are not precedential, 
and like hearing panel decisions, are often 
colored by bad facts that are difficult to 
separate from related activities that may 
not be prohibited standing alone. As a 
result, one cannot divine from the materials 
reviewed above a consistent set of guidance 
to inform members’ practices, particularly 
in a nuanced area such as this, and where 
FINRA Enforcement’s statements over time 
regarding the theory of the enforcement 
case as it relates to targeted returns appear 
to contradict each other.

 A More Practical, Tailored Approach

As statements of the intended underwrit-
ing standards of the fund manager con-
cerning future investments, approaches to 
leverage and other factors related to the 
essential nature of the investment oppor-
tunity, targeted returns would be a legiti-
mate and material piece of information that 

investors should consider in making their 
investment decisions.

If presented in context in a fair and 
balanced manner, it would seem to be 
appropriate (and potentially material) to 
inform potential investors of an emerging 
market private equity fund that the fund 
will target potentially risky investment 
opportunities with expected internal rates 
of return in the X percent to Y percent 
range. Similarly, it would be useful for 
investors to know that a newly launched 
real estate fund would seek stable invest-
ments that yield current income of A per-
cent to B percent, as opposed to target-
ing riskier investment opportunities with 
potentially higher returns.

Rather than leaving the marketplace in 
doubt about the circumstances (if any) in 
which a FINRA member may use marketing 
materials containing targeted returns, we 
believe that FINRA should explicitly permit 
the use of targeted returns in appropriate cir-
cumstances, if appropriately substantiated 
and supported by adequate risk disclosures. 
At a minimum, FINRA should:

• Clarify in a rule or in publicly available 
guidance when a stated targeted return 
would, and would not, be considered a 
prediction or projection of future returns.

• Provide specific guidance on what 
types of information would be required to 
adequately substantiate a targeted return. 
This may require information on the meth-
od used to calculate the targeted return, 
including historical data and modeling 
assumptions used to derive the target. 
For example, a real estate fund targeting 
returns of 10 percent to 12 percent might 
present information about the types of 
properties in which it will invest, and for 
each category of investment, explain its 
assumptions about revenues (for example, 
based on historical rent rolls and assump-
tions about market rent growth), expenses 
and capital costs to provide a basis for 
evaluating the targeted return data.

• Clarify that “operating” projections 
(such as projections of rent rolls or 
expenses in our example), when presented 
as a basis for evaluating a stated targeted 
return, would not themselves be prohib-
ited as performance projections, so long 
as they are presented in a fair and bal-
anced manner.

• Provide guidance on what cautionary 
statements and disclaimers would be nec-
essary to include with targeted returns.10

Conclusion

If properly presented, targeted returns 
can provide meaningful information that 
can assist investors in their understanding 
of investment opportunities. It does not 
serve FINRA’s policy goals to have this 
information presumptively withheld from 
investors—even sophisticated, institu-
tional investors that demand this informa-
tion—merely because the fund is marketed 
through a broker-dealer. By providing 
transparent and consistent guidance on 
the use of targeted returns in marketing 
materials that take into account market 
realities, FINRA would not only enable 
firms to comply with FINRA’s communica-
tion rules with less guesswork, but would 
also take a step towards eliminating one 
factor underlying some private fund man-
agers’ decisions to avoid marketing their 
funds through registered broker-dealers.
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