» Director Notes

The 2010 Proxy Season

Enhanced Disclosure in the Dow 30 and Select Financial Companies

The Role of the Board in Risk Oversight

by Louis L. Goldberg and Mutya Fonte Harsch

The analysis of disclosure included in 2010 proxy statements by leading U.S. public
companies shows that, at the board level, two models of risk oversight are emerging:
the committee model and the active board model. A slight majority of the surveyed
companies delegates the primary responsibility for coordinating risk oversight to a
standing committee of the board (typically, the audit committee or, in the case of
financial institutions, a dedicated risk committee). Even among organizations with
the committee model, most reported that their board exercises some degree of
direct and active oversight for risks related to the company’s strategic direction and

business plan.

n an attempt to address the perception that risk oversight This Director Notes is the first in a series of studies developed in
failures played prominently in recent business crises, the SEC collaboration with Davis Polk & Wardwell LLP to provide
enacted Item 407(h) of Regulation S-K, which requires guidelines and examples to member companies of The
companies to disclose in their proxies, “the extent of the board’s Conference Board on emerging practices following the SEC
role in the risk oversight of the registrant, such as how the board  enhanced disclosure reform of December 2009. It is based on the
administers its oversight function, and the effect that this has analysis of 2010 proxy statements of the 30 companies in the
on the board’s leadership structure.”! Dow Jones Industrial Average as well as those of five additional
select financial institutions (see “The Survey” on p. 3).

»
THE CONFERENCE BOARD

NO. DN-010 AUGUST 2010 Trusted Insights for Business Worldwide



Although the disclosure varies widely— Chart 1
reflecting the fact that companies are still
at the early stage of the rule implementa-

tion and that interpretive guidance from
Active board model

48

the SEC remains somewhat limited—a
number of important observations can be
made. The results for financial companies
are presented separately, in recognition of
their particular approach to risk oversight
in light of differences in their business
model and regulatory regime. (See
Appendix 1 on p. 8 for a comparative table
reproducing the disclosure language used
by surveyed companies.)

Risk Oversight at the Board Level

At the board level, two models of risk oversight seem to be
emerging: the “committee model” and the “active board
model,” with significant variations within each. In a handful
of cases, the disclosure is much less developed, making it
difficult to determine whether the board or a committee had
primary responsibility for risk oversight.

The committee model A slight majority of the non-financial
companies surveyed for this study delegates the primary
responsibility for coordinating risk oversight to the audit
committee (or, in one case, to the risk committee), even
though some of these companies have included in their prox-
ies a statement to the effect that the full board retained “ulti-
mate” responsibility in this area.

The duties of the relevant committee in this committee model
vary, but typically include:

the responsibility for reviewing the company’s risk over-
sight framework (i.e. the policies and procedures with
respect to risk assessment and risk management); and

working with management to identify the company’s
major risk exposures and the steps taken to monitor and
address such risks. In most of these cases, the audit com-
mittee or risk committee regularly report their risk over-
sight findings to the full board.
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Risk Oversight Models -
Non-financial companies

Committee model

Chart 2

Risk Oversight Models -
Financial companies

Committee model
52% 40 60%

Active board model

Of the companies surveyed for this study, 52 percent of the
non-financials and 60 percent of the financials delegate the
primary responsibility for coordinating risk oversight to the
audit committee or a dedicated, stand-alone risk committee.
The survey also revealed that only one non-financial com-
pany and four of the five financial companies surveyed have
a stand-alone risk committee and charter.

The active board model In the active board model, boards
retain primary responsibility for coordinating risk oversight
functions, with individual board committees tasked to over-
see specific risks. Under this model, either the full board or
the audit committee reviews the company’s risk oversight
framework, and the board receives regular reports not only
from board committees but also directly from the chief risk
officer (CRO) and/or senior management regarding certain
major risks facing the company and the steps taken by man-
agement to manage and mitigate those risks.

Strategic risk oversight Regardless of whether the board
retains primary responsibility for risk oversight or delegates
it to the audit committee or risk committee, a large majority
of non-financial companies reported that their board exer-
cises some degree of direct and active oversight for risks
related to the company’s strategic direction and business
plans and for specifically identified risks.
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Chart 3

Strategic Business Risk Oversight -
Non-financial companies

Other Direct oversight by the full board

30 70%

Seventy percent of all non-financial companies surveyed
included disclosure that the board retained direct oversight of
strategic business risks at the board level. None of the financial
companies surveyed included such disclosure.

The Survey

Hybrid models in financial companies The risk oversight
structure of financial companies generally contains aspects of
both the committee model and the active board model. Three
of the five financial companies surveyed report delegating
primary risk oversight responsibility to the risk committee or
audit committee, whereas the other two have active boards
that retain primary responsibility for risk oversight and a
direct reporting line between the CRO and the CEO or the
board. All of the financials surveyed have a CRO. Only one
of the financials surveyed does not have a formal risk com-
mittee and charter.

Of the four financial companies with a stand-alone risk com-
mittee and charter, two do not seem to delegate primary
responsibility for the coordination of risk oversight to the
risk committee but rather retain primary risk oversight
responsibility with the full board.2

Findings discussed in this report are based on the analysis of 2010 proxy statements filed with the U.S. Securities and
Exchange Commission by corporations in the Dow Jones Industrial Average, as well as those of select financial institutions.
See Appendix 1 on p. 8 for a comparative table reproducing the disclosure language used by surveyed companies.

Dow 30 Companies Caterpillar Inc.

3M Company Merck & Co., Inc
Intel Corporation

Alcoa Inc.

International Business Machines
Corporation Pfizer Inc.
American Express Company
Johnson & Johnson

AT&T Inc.

JPMorgan Chase & Co.

Bank of America Corporation

Company

Kraft Foods, Inc.
The Boeing Company
McDonald’s Corporation

Chevron Corporation
Microsoft Corporation?
Cisco Systems, Inc.2

The Coca-Cola Company
The Procter & Gamble Company?
E.l. du Pont de Nemours and

The Travelers Companies, Inc.
Exxon Mobil Corporation

Verizon Communications Inc.
Wal-Mart Stores, Inc.
Hewlett-Packard Company?@
The Walt Disney Company?
The Home Depot, Inc.

Select Financial Institutions
Bank of America CorporationP
Citigroup Inc.

The Goldman Sachs Group, Inc.
JPMorgan Chase & Co.P
Morgan Stanley

United Technologies Corporation@
General Electric Company

2 These companies (collectively the “Early Filers”) filed their proxy statement before the effective date of the new Regulation S-K rules. As a result,
they are largely excluded from the Survey results except in instances where the company provided the new disclosures in full voluntarily or

the information was available from another source, as noted.

b Bank of America and JPMorgan Chase are also in the Dow 30.
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Risk Management at the Management Level

Although the SEC disclosure requirement focuses on the
board’s role in risk oversight, as opposed to risk management,
many surveyed companies (as many as 43 percent in the non-
financial sector) also included disclosure of their approach to
risk management at the senior management level.

From this limited information, the following should be noted:

Efforts to integrate ERM Reflecting the prominence of risk
issues in today’s environment, more than two-thirds of the
non-financial companies surveyed included a discussion of
“enterprise” risk management in their disclosure. Of those
companies, more than half specifically disclosed the adoption
of a formal enterprise risk management (ERM) system (see
“Enterprise Risk Management Framework™ below). Though
not discussed in detail, the ERM systems generally included
a process by which management identified, monitored, and

Chart 4

Risk Management Disclosure -
Non-financial companies

Disclosure of senior management

No disclosure on this issue role in risk management

57 43%

managed major risks. The remaining companies that decided
not to cover enterprise risks in the filings either did not dis-
cuss their risk management approach at all or included a gen-

Enterprise Risk Management Framework

Increasingly, boards and management teams are embracing the concept of enterprise risk management (ERM) to connect
their risk oversight responsibilities with the desire to create and protect shareholder value. The ERM process was first
formalized by the Committee of Sponsoring Organizations of the Treadway Commission (COSO) in guidelines released in
2004.2 COSO’s framework has since been adopted by a number of companies as a means by which to effectively manage

risks across complex business units.P

The COSO guidelines define ERM as a process (developed
under the oversight of the entity’s board of directors,
management and other personnel) that:

applies across the entire enterprise including in the
creation of the entity’s business strategy.

identifies potential risk events that may affect the entity.

ensures that risks are managed within the risk appetite
of the entity.

provides reasonable means by which to measure the
entity’s achievement of objectives.

To implement the ERM framework, COSO highlights the
following four areas:

Understand the entity’s risk philosophy and concur with
the entity’s risk appetite.

Know the extent to which management has established
effective enterprise risk management of the organization.

Review the entity’s portfolio of risk and consider it
against the entity’s risk appetite.

Be apprised of the most significant risks and whether
management is responding appropriately.

a Committee of the Sponsoring Organizations of the Treadway Commission (COSO), Enterprise Risk Management-Integrated Framework, September
2004. For guidelines on the role of the board of directors in the process, also see COSO, Effective Enterprise Risk Oversight: The Role of the

Board of Directors, August 2009.

b For a number of notable case studies of ERM application driven by board members, see Matteo Tonello, Emerging Governance Practices in Enterprise

Risk Management, The Conference Board, Working Group Report No. 1398, 2007.
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eral statement that it is the responsibility of senior manage-
ment to manage risk and bring the material risks to the atten-
tion of the board.

Seventy percent of the non-financial companies
surveyed used the word “enterprise” in their risk
oversight disclosure, and 63 percent of those
companies have a formal ERM framework in place.

The rise of the chief risk officer Those surveyed, non-finan-
cial companies that have either adopted a formal ERM sys-
tem or discussed the management of “enterprise” risks in
their disclosure also typically report availing themselves of a
dedicated CRO or an existing officer (such as the VP of
internal audit and corporate compliance) who also fulfills the
same role. In most cases, the CRO (or equivalent) reports to
the risk committee or audit committee. In a few cases, that
person reports to the full board.

Only three of the non-financial companies surveyed
have a dedicated CRO, although six of the non-financial
companies have existing officers who also fulfilled chief
risk officer duties.

One hundred percent of the financial companies
surveyed have a CRO.

Even though all of the financial companies surveyed pro-
vided detailed disclosure of the firm’s risk management
structure and programs, surprisingly, most of them did not
expressly mention “enterprise” risk in their discussion. The
financial companies that discussed enterprise risks did so in
the context of their ERM framework.

All of the financial companies surveyed have a dedicated
CRO with detailed enterprise-wide responsibilities: in three
cases the CRO reports to the risk committee or the audit
committee, while in the other two the CRO reports directly to
the board. This finding could indicate that even the compa-
nies that did not discuss “enterprise” risks in their disclosure
may have a formal ERM-type system in place, but use a dif-
ferent terminology to identify it and describe it.

DIRECTOR NOTES THE ROLE OF THE BOARD IN RISK OVERSIGHT

Other Observations

Even though the SEC rule suggests that companies address
“the effect that the board’s risk oversight role had on its lead-
ership structure,” only few surveyed companies actually
included such disclosure. This may indicate that most issuers
still have not identified any real linkage between the two
aspects. Companies that included such disclosure did so in
mostly conclusory terms.

Compensation risks are commonly discussed as among the
risks overseen by the compensation committee. However,
only a handful of companies addressed in the disclosure sec-
tion on “board oversight of risk” the separate SEC require-
ment in new Item 402(s) of Regulation S-K that companies
disclose compensation risks that are “reasonably likely to
have a material adverse effect on the registrant.” In the few
cases where this rule was expressly addressed, the companies
included an affirmative statement that no material adverse
effect was likely.

All but one company provided the required board oversight
of risk disclosure in a separately captioned section. The only
company that did not do so included the same information
within the description of the responsibilities of each of the
board’s committees.

Endnote

1 SEC Release No. 33-9089; 34-61175 (“Proxy Disclosure Enhancements”),
December 16, 2009, available at www.sec.gov/rules/final /2009 /33-
9089.pdf. The rules apply to proxy and information statements, annual
reports and registration statements under the Exchange Act, and registra-
tion statements under the Securities Act as well as the Investment
Company Act. They do not apply to foreign private issuers. For an extensive
discussion of the practical implications of the reform, see William M. Kelly
and Mutya Fonte Harsch, “Directors’ Duties Under the New SEC Rules on
Disclosure Enhancement,” Director Notes No. DN-005, February 2010.

2 UnderThe Wall Street Reform and Consumer Protection Act of 2010 (also
known as the Dodd-Frank Act), the Federal Reserve is mandated to issue
rules requiring bank holding companies with over $10 billion in assets to
establish a risk committee of the board of directors.
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Sample Risk Committee Charter*

Neither the NYSE nor Nasdaq requires a risk committee of the
board of directors. Some companies, primarily financial institu-
tions, have determined that having a separately designated
risk committee is useful in helping to fulfill the board’s risk
oversight role. Other companies, however, might conclude that
it is not necessary to have a separate risk committee and that
an existing committee, typically the audit committee, should
rather play a primary role in risk oversight.

Subject to the specific regulatory requirement of the Dodd-
Frank Act that certain bank holding companies institute a risk
committee of the board, the risk committee charter should be
structured to best fit the needs of a particular company.

Presently, as a regulatory matter, risk committee members
need not be independent.

In drafting a risk committee charter, attention should be paid
to footnote “a” below for relevant NYSE/Nasdaq/SEC consid-
erations, including possible corresponding changes to the
audit committee or compensation committee charters, or the
charters of other committees that may also share risk over-
sight in particular areas.

[COMPANY NAME]
A [Delaware] Corporation
(the “Company”)
Risk Committee Chartera

Adopted ,20_

PurposeP

The Risk Committee is created by the Board of Directors of the
Company (the “Board”) to [assist the Board in its oversight of
the Company’s risk management] OR [assist the Board in its
oversight of the Company’s risk management and risk assess-
ment regarding credit risk, market risk, liquidity risk, invest-
ment risk, interest rate risk and funding risk].

Membership

The Risk Committee shall consist of at least [three] members.
The [Board] [Nominating and Corporate Governance
Committee]® shall recommend nominees for appointment to
the Committee annually and as vacancies or newly created
positions occur. Committee members shall be elected by the
Board and may be removed by the Board at any time. The
[Nominating and Corporate Governance Committee shall rec-
ommend to the Board, and the Board shall designate,][Board
shall designate]d the Chairman of the Committee.

DIRECTOR NOTES THE ROLE OF THE BOARD IN RISK OVERSIGHT

Responsibilities®
In addition to any other responsibilities, which may be

assigned from time to time by the Board, the Risk Committee
is responsible for the following matters.

Risk Management Processes

Review and discuss with management the Company’s [risk
management and risk assessment processes][enterprise risk
management framework], including any policies and proce-
dures for the identification, evaluation and mitigation of major
risks of the Company.

Receive periodic reports from management [and the internal
risk management function][chief risk officer] as to efforts to
monitor, control and mitigate major risks.

* Prepared by Ning Chiu, a counsel in Davis Polk's corporate department who
specializes in corporate governance matters.

3 NYSE Sections 303A.07(b)(iii)(D) requires the audit committee to discuss poli-
cies with respect to risk assessment and risk management. According to the
commentary, the audit committee must discuss guidelines and policies to gov-
ern the process by which the CEO and senior management assess and manage
the listed company’s exposure to risk. The audit committee should discuss the
listed company’s major financial risk exposures and the steps management has
taken to monitor and control such exposures. The commentary indicates that
while the audit committee is not required to be the sole body responsible for
risk assessment and management, the committee must discuss guidelines and
policies to govern the process by which risk assessment and management is
undertaken. The commentary recognizes that many companies, particularly
financial companies, manage and assess their risk through mechanisms other
than the audit committee. The commentary goes on to state that the processes
these companies have in place should be reviewed in a general manner by the
audit committee, but they need not be replaced by the audit committee.
Nasdagq does not have any particular requirements related to board or commit-
tee oversight of risk.

If this Risk Committee Charter is adopted, corresponding changes may need to
be made to the Audit Committee charter or the charter of any other committee
that is also responsible for specific elements of risk oversight, such as the
Compensation Committee.

Item 407(h) of Regulation S-K requires disclosure of the extent of the board’s
role in the risk oversight of the company, such as how the board administers
its oversight function, and the effect that this has on the board’s leadership
structure.

b Depends upon whether the Risk Committee is responsible for oversight of a
company’s general risk areas, or whether the Committee is responsible for
oversight of specific risk areas.

¢ Depends upon how the Board chooses to assign this responsibility.

d Same as preceding footnote.
e Subject to the Dodd-Frank Act, with respect to certain bank-holding compa-
nies, the Risk Committee’s responsibilities may be established by the Board. In

addition, a regulated financial institution may wish to include specific responsi-
bilities with respect to certain areas, such as risk tolerance or risk metrics.
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Sample Risk Committee Charter continued

Review certain major categories of risk exposure of the
Company such as operational, market, credit, interest rate,
liquidity, and reputational risks, against any benchmarks or
methodologies as appropriate.

[Evaluate senior management’s performance in complying
with risk-related policies and procedures].

Risk Management Function

[At least annually,] the Risk Committee shall evaluate the per-
formance, responsibilities, budget, and staffing of the
Company’s risk management function.f

[At least annually,] the Risk Committee shall evaluate the per-
formance of the [Chief Risk Officer]& [senior officer or offi-
cers] responsible for the risk management function of the
Company, and make recommendations to the Board and
management regarding the responsibilities, [compensation],
retention or termination of such officer or officers.

Coordination

The Chairman of the Risk Committee [shall coordinate with
the Chairman of the Audit Committee and the Chairman of
the Compensation Committee as necessary] OR [shall coordi-
nate with the Chairman of the Audit Committee with respect
to the Audit Committee’s responsibilities as to risk assess-
ment and risk management and the Chairman of the
Compensation Committee as to the Compensation
Committee’s responsibilities with respect to the review and
evaluation of risks in compensation arrangements].

Reporting to the Board

The Risk Committee shall report to the Board periodically.
This report shall include a review of risk oversight processes,
any issues that arise with respect to management’s identifi-
cation, review and mitigation of the Company’s risks, the per-
formance of the risk management function, and any other
matters that the Risk Committee deems appropriate or is
requested to include by the Board.

At least annually, the Risk Committee shall evaluate its own
performance and report to the Board on such evaluation.

f If the company has a separate risk management function.

g If the company has a chief risk officer. Some companies may have a chief risk
officer reporting directly (or on a dotted-line basis) to the Risk Committee.

DIRECTOR NOTES THE ROLE OF THE BOARD IN RISK OVERSIGHT

The Risk Committee shall periodically review and assess the
adequacy of this charter and recommend any proposed
changes to the [Nominating and Corporate Governance
Committee][Board].

Authority and Delegations

The Risk Committee is authorized (without seeking Board
approval) to retain special legal, accounting, or other advisors
and may request any officer or employee of the Company or
the Company’s outside counsel or independent auditor to
meet with any members of, or advisors to, the Risk
Committee.

The Risk Committee shall have available appropriate funding
from the Company as determined by the Risk Committee for
payment of:

compensation to any advisers employed by the Risk
Committee; and

ordinary administrative expenses of the Risk Committee
that are necessary or appropriate in carrying out its
duties.

The Risk Committee may delegate its authority to subcommit-
tees or the Chairman of the Risk Committee when it deems
appropriate and in the best interests of the Company.

Procedures

The Risk Committee shall meet as often as it determines is
appropriate to carry out its responsibilities under this charter,
but not less frequently than quarterly. The Chairman of the
Risk Committee, in consultation with the other committee
members, shall determine the frequency and length of com-
mittee meetings and shall set meeting agendas consistent
with this charter.

Limitations Inherent in the Risk Committee’s Role

While the Risk Committee is responsible for reviewing the
Company’s oversight framework (i.e., policies and procedures
with respect to risk assessment and management), it is the
responsibility of the CEO and senior management to assess
and manage the Company’s exposure to risk.
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