Director Notes
The 2010 Proxy Season

Enhanced Disclosure in the Dow 30 and Select Financial Companies

Board Diversity and Director Qualifications

by Louis L. Goldberg and Janice Brunner

The analysis of disclosure included in 2010 proxy statements by some of the largest
U.S. public companies shows that a wide variety of attributes, skills and experiences
are being considered for the purpose of determining the most qualified individuals
to serve on the board of directors. All of the surveyed companies cited leadership
roles and at least one director’s experience in the company’s industry or a closely
related industry as a consideration. Even though all of the financial institutions
pointed out risk management as a critical skill, only two non-financial institutions

explicitly mentioned this expertise. All companies said that they consider diversity

in identifying nominees for director.

ncluded within the recent amendments to Regulation

S-K are two new disclosure requirements that require
companies to reach beyond historical biographical
information and provide investors with some insight into
the board’s thought processes and considerations in
nominating directors. Specifically, under the new rules
companies must disclose whether and how the board
considers diversity in the nomination process as well as
what qualifications, skills and experiences the board
considered in determining that a particular director was
qualified to serve on the board.!

NO. DN-0I12 AUGUST 2010

This Director Notes is the third in a series of studies devel-
oped in collaboration with Davis Polk & Wardwell LLP to
provide guidelines and examples to member companies of
The Conference Board on emerging practices following
the SEC enhanced disclosure reform of December 2009.

Regulation S-K, Item 401(e) and Item 407(c)(vi). Also see SEC Release No.
33-9089; 34-61175 (“Proxy Disclosure Enhancements”), December 16, 2009,
available at www.sec.gov/rules/final /2009 /33-9089.pdf. The rules apply
to proxy and information statements, annual reports and registration
statements under the Exchange Act, and registration statements under the
Securities Act as well as the Investment Company Act. They do not apply

to foreign private issuers. For an extensive discussion of the practical
implications of the reform, see William M. Kelly and Mutya Fonte Harsch,
“Directors’ Duties Under the New SEC Rules on Disclosure Enhancement,”
Director Notes No. DN-005, February 2010.
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It is based on the analysis of 2010 proxy statements of Because a board’s consideration of director nominees

the 30 companies in the Dow Jones Industrial Average as usually involves a careful weighing of many factors,
well as those of five additional select financial institutions including the composition of the board as a whole, the
(see “The Survey,” below.) Six of these companies filed wide range of responses to these specific disclosure
their proxy statements prior to the effective date of the requirements was not surprising. However, the survey
new rules and were therefore excluded from the results. revealed several expected common themes, including
frequent references to recognized leadership qualities

and an appreciation of diversity.

The Survey

Findings discussed in this report are based on the analysis of 2010 proxy statements filed with
the U.S. Securities and Exchange Commission by corporations in the Dow Jones Industrial Average,
as well as those of select financial institutions. See Appendix 1, on p. 6, for a comparative table

2

DIRECTOR NOTES

summarizing the disclosure language used by surveyed companies

Dow 30 Companies

3M Company

Intel Corporation

Alcoa Inc.

International Business Machines Corporation
American Express Company
Johnson & Johnson

AT&T Inc.

JPMorgan Chase & Co.

Bank of America Corporation
Kraft Foods, Inc.

The Boeing Company
McDonald’s Corporation
Caterpillar Inc.

Merck & Co., Inc

Chevron Corporation
Microsoft Corporation?
Cisco Systems, Inc.2

Pfizer Inc.

The Coca-Cola Company

The Procter & Gamble Company?2
E.l. du Pont de Nemours and Company
The Travelers Companies, Inc.
Exxon Mobil Corporation

United Technologies Corporation?
General Electric Company
Verizon Communications Inc.
Wal-Mart Stores, Inc.
Hewlett-Packard Company?

The Walt Disney Company?@

The Home Depot, Inc.

Select Financial Institutions
Bank of America CorporationP
Citigroup Inc.

The Goldman Sachs Group, Inc.
JPMorgan Chase & Co.P

Morgan Stanley

These companies (collectively the “Early Filers”) filed their proxy statement before the effective date of the new Regulation
S-K'rules or have fiscal year-ends before December 20, 2009. As a result, they are largely excluded from the Survey results
except in instances where the company provided the new disclosures in full voluntarily or the information was available from

another source, as noted.

b Bank of America and JPMorgan Chase are also in the Dow 30.
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Board Diversity

The recent amendments to Item 407(c) of Regulation
S-K require disclosure of whether, and if so how, a
nominating committee considers diversity in identifying
nominees for director. In addition, if the nominating
committee (or the board) has a policy with regard to the
consideration of diversity in identifying director nominees,
the company must disclose how the policy is implemented,
as well as how the nominating committee (or the board)
assesses the effectiveness of its policy.

Of the 27 surveyed companies subject to the Item
407(c) amendments:

All said that they consider diversity in identifying
nominees for director.

One said that it has a policy on board diversity.

Ten companies, including one financial institution,
made an affirmative statement that although the board
considers diversity, it does not have a diversity policy
with respect to board make-up.

DIRECTOR NOTES BOARD DIVERSITY AND DIRECTOR QUALIFICATIONS

In the final rule release, the SEC avoided including a
strict notion of diversity and recognized that “companies
should be allowed to define diversity in ways that they
consider appropriate.” By way of example, the SEC
noted that “some companies may conceptualize diversity
expansively to include differences of viewpoint, profes-
sional experience, education, skill and other individual
qualities and attributes that contribute to board hetero-
geneity, while others may focus on diversity concepts
such as race, gender and national origin.”?

Consistent with the SEC’s notion of varying perspec-
tives, the survey found a spectrum of disclosures
regarding companies’ views of board diversity, with
some companies adopting fairly specific definitions
of diversity and others providing broader references.
While not all companies provided a definition, those
that did articulated the following:

Chart 1
Definitions of Diversity

Executive or Professional
Experience (93%)

Background or
Viewpoint (85%)

Gender (56%)

National Origin or
Ethnicity (52%)

Race (41%)

Age (11%)
Total
Sexual Orientation Financial institutions

or Identity (7%)

0 5 10 15 20 25 30

2 SEC Release No. 33-9089.
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Director Qualifications and Skills

For each director or person nominated or chosen to
become a director, the recent amendments to Item 401
of Regulation S-K require companies to disclose the
specific experience, qualifications, attributes or skills
that lead to the conclusion that the person should serve
on the board at the time that the disclosure is made,

in light of the company’s business and structure.

Of the 27 surveyed companies subject to the Item
401 amendments:

Twenty-two companies (or 81 percent) included this disclosure
as a subsection within each director’s biography.

Five companies (or 19 percent) included this information
in a separate section that often preceded or followed the
directors’ biographies.

Four of the five financial institutions surveyed included this
disclosure as a subsection within each director’s biography.

Regulation S-K does not specify the particular information

that should be disclosed; in the release accompanying
the final rules, the SEC indicated that it believes that
“companies and other proponents should be afforded

flexibility in determining the information about a director’s

or nominee’s skills, qualifications or particular area of
expertise that would benefit the company and should
be disclosed to shareholders.”

Chart 2

Location of Director Qualification
and Skill Disclosure

Separate section

(before or after director bios) Subsection within each bio

19 | 81%

3 SEC Release No. 33-9089.

DIRECTOR NOTES BOARD DIVERSITY AND DIRECTOR QUALIFICATIONS

The companies reviewed in the survey took advantage
of this flexibility, discussing a wide variety of attributes,
skills and experiences they considered in determining
that the person was qualified to serve. The following
common themes emerged:

All of the companies surveyed cited /eadership roles and
at least one director’s experience in the company’s industry
ora closely related industry as a qualification, skill or
attribute that they considered.

As many as 26 companies, including all five financial
institutions, cited financial or accounting expertise and/
or pointed out directors’ current or previous positions
on other boards.

As many as 25 companies mentioned governmental,
public policy or regulatory experience.

However, when it came to the topics of the day of risk
management, corporate governance and compensation
and benefits, the results were mixed:

All of the financial institutions pointed out risk management
expertise, but only two non-financial companies explicitly
mentioned it.

Eighteen companies explicitly cited corporate governance
expertise as a consideration, including three financial
institutions.

Seven companies, including two financial institutions,
pointed to compensation and benefits expertise.

WWW.CONFERENCEBOARD.ORG
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The specific survey results are further broken down

by Chart 3, which identifies the qualifications, skills,
and experiences most commonly cited as a consideration
in determining that a director should serve. Chart 3
documents only those specific qualifications, skills and
experiences cited in the newly provided disclosure and
does not necessarily capture those attributes that may be
explicit or inferred based on discussion of the board’s
qualifications as a whole, the director’s biographical
information or other information included elsewhere

in the proxy statement.

DIRECTOR NOTES BOARD DIVERSITY AND DIRECTOR QUALIFICATIONS

Chart 3

Director Qualifications and Skills

Leadership (100%)

Company’s industry or
closely-related industry (100%)

International (100%)
Finance and accounting (96%)

Outside board experience (96%)

Governmental, policy or
regulatory (93%)

Academia (67%)

Corporate governance (67%)
Technology (63%)
Operations (59%)

Marketing (59%)

Philanthropic or
non-profit (56%)

Strategic planning (52%)

Engineering, scientific
or R&D (52%)

Legal (52%)

Manufacturing (48%)

Entrepreneurial (33%)

Compensation and
benefits (26%)

Risk management (26%)

Environmental and
sustainability (22%)

= Total

Financial institutions

15 20 25 30
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