
Davis Polk & Wardwell LLP 

FCPA:  2014 Year-End Review of Trends and Global  
Enforcement Actions  

Presented by 
Greg D. Andres 
Denis J. McInerney 
Linda Chatman Thomsen 
James Wadham 

January 13, 2015 

CLE CREDIT AVAILABLE 



Presenters 

1 

Greg D. Andres  
Greg is a partner in Davis Polk’s Litigation Department, concentrating in white collar criminal 
defense and representing clients in both civil and criminal trials. He has represented 
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practice and at the Department of Justice; his current practice involves investigations that 
span the globe from China to Europe, India and Mexico. He previously served in senior 
government positions including most recently as a Deputy Assistant Attorney General in the 
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 Introduction 
 2014:  Anti-Corruption Overview 
 Enforcement Trends 
 Increasing anti-corruption efforts in Asia (particularly China) 
 Continuing emphasis by U.S. authorities on self-disclosure/cooperation and 

stiffer penalties where there is a perceived failure to cooperate 
 Continuing aggressive SEC enforcement efforts, including through the use of 

administrative proceedings and by pursuing cases where there was no DOJ 
action 
 Increasing activity by foreign authorities, both in collaborating with U.S. 

authorities and in enforcing their own anti-corruption laws 
 Appendices  
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 10 corporate resolutions brought by DOJ, SEC, or both in 2014, totaling 
$1.56 billion in penalties, disgorgement, etc. 
 Seven DOJ ($1.25 billion) 
 Seven SEC ($327 million) 
 Compare: 
 2013:  12 companies ($731 million) 
 2010 – 2014:  72 companies (almost $5 billion) 
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 Actions from the second half of 2014 continue to be in industries and countries 
that have typically been high-risk for corruption activity 
 Industries include: 
 Firearms (Smith & Wesson) 
 Life sciences (Bio-Rad, Bruker) 
 Drilling equipment (Layne Christensen) 
 Airplane repair (Dallas Airmotive) 

 Countries include: 
 Argentina 
 Bahamas 
 Bangladesh 
 Brazil 
 Burkina Faso 
 China 
 Congo 

 Egypt 
 Guinea 
 Indonesia 
 Mali 
 Nepal 
 Pakistan 
 Peru 

 Russia 
 Saudi Arabia 
 Taiwan 
 Tanzania 
 Thailand 
 Turkey 
 Vietnam 

 Oil and gas services (individual prosecutions) 
 Defense (individual prosecutions) 
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Indonesia 
 Marubeni 

Russia 
 HP 

Mexico 
 HP 

Poland 
 HP 

Bahrain 
 Alcoa 
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Republic of Guinea 
 Layne Christensen 

Democratic Republic 
of Congo 
 Layne Christensen 

Burkina Faso 
 Layne Christensen 

Tanzania 
 Layne Christensen 

Pakistan 
 Smith & 
Wesson 

Indonesia 
 Alstom 
 Marubeni 
 Smith & 
Wesson 

Republic of Mali 
 Layne Christensen 

Russia 
 Bio-Rad 
 HP 

Saudi Arabia 
 Alstom 

Egypt 
 Alstom 

Bahamas 
 Alstom 

China 
 Bruker 
 Avon 

Vietnam 
 Bio-Rad 

Thailand 
 Bio-Rad 

Nepal 
 Smith & Wesson 

Bangladesh 
 Smith & Wesson 

Turkey 
 Smith & Wesson 

Brazil 
 Dallas Airmotive 

Peru 
 Dallas Airmotive 

Argentina 
 Dallas Airmotive 

Mexico 
 HP 

Poland 
 HP 

Bahrain 
 Alcoa 
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 The schemes involved bribes in the form of: 
 Gifts and entertainment 
 Avon  
 Bruker 

 Merchandise  
 Smith & Wesson 

 Consulting fees and commissions 
 Alcoa 
 Alstom 
 Bio-Rad 
 Dallas Airmotive 
 HP 
 Layne Christensen 
 Marubeni 
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 In September 2014, GSK China was found guilty of commercial bribery 
and fined a record RMB 3 billion (USD 490 million) by a Chinese court 
 Largest corporate fine to date 
 Five of GSK China’s top managers, including CEO and British citizen Mark Reilly, 

were convicted of bribery-related charges and received suspended prison 
sentences 
 

 Anti-corruption action against top Chinese officials 
 Top Chinese military official Xu Caihou accused of accepting bribes in June 2014 
 Ex-security chief Zhou Yongkang arrested in December 2014, after years of rumors 

and investigation 
 Ling Jihua, former aide to China's ex-president Hu Jintao, placed under graft probe 

in December 2014 
 

 Newly emergent trends 
 Investigation of corruption in the PRC real estate sector 
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 International drivers 
 SEC and DOJ continuing to enforce FCPA sanctions of business activities in Asia 
 Securities and other regulators in major Asian markets have given a clear mandate 

to clean up the markets, mirroring U.S. and European enforcement trends 
 Social dissatisfaction with poor corporate governance and high levels of corruption 

in business is replicating global social dissatisfaction and driving political agendas 
 China driver:  largest-ever anti-corruption campaign under President Xi Jinping 
 The Communist Party is saving its credibility and consolidating power 
 The initiative is reducing the cost of key services, such as healthcare 
 The campaign is sustained (long-term) and high-profile, targeted at public officials 

and private business, local and international, including high-ranking officials 
 High-priority sectors for corruption enforcement 
 Pharma and medical devices & services 
 Oil, coal, and power generation (e.g., PetroChina) 
 Communications (e.g., China Unicom) 
 Food and consumer products (e.g., Danone) 
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 Trends in anti-corruption enforcement by Chinese authorities 
 Anti-corruption enforcement remained active throughout 2014 
 Greater scrutiny of foreign multinationals doing business in China 
 New focus on bribe givers, not just recipients 
 Coordinated investigations by regulators from different agencies and locations 
 Many businesses connected with charged high-level officials are being investigated 

and seriously affected 
 

 Five-Year Plan to fight corruption  
 Strengthen internal probes and audits of local governments 
 Improve whistleblower system and handling of information on corruption 

 
 U.S. and PRC regulators increasingly take cues from each other 

 
 No established cooperation credits for voluntary disclosure 
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 Hong Kong regulators heightened investigations into bribery in private 
and public sectors under the Prevention of Bribery Ordinance (POBO) 
 POBO has a broader application than the FCPA 
 The Independent Commission Against Corruption (ICAC) takes an aggressive 

approach to investigate corruption 
 

 Hong Kong regulators working closer with U.S. regulators 
 Recent extradition of an executive charged with commercial bribery from the U.S. to 

Hong Kong to face trial, who later received imprisonment sentence 
 
 Anti-Money Laundering and Counter-Terrorist Financing Ordinance 

(AMLO) 
 New law came into effect in April 2012 and enhanced enforcement in recent years 
 Violations may result in criminal charges 
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Hong Kong Government v. Rafael Hui and others 
 Largest, most complex corruption trial in Hong Kong history (130-day trial, 

approx. 100 witnesses) 
 
 Four out of five defendants sentenced on December 23, 2014, to terms of 

imprisonment ranging from five to 7.5 years 
 
 Rafael Hui – number two in the Hong Kong Government between 2005 and 

2007 – convicted of five counts out of eight 
 
 The convictions will: 
 Give the ICAC confidence 
 Send a strong message to the community that no one is above the law 
 Tend to reinforce the rule of law in Hong Kong at an important time 
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 Sporadic enforcement activity in rest of Asia 
 
 Most prominent cases tend to be either: 
 Related to local politics 
 Cases against international corporations 
 E.g., India case against Maxis and Astro of Malaysia, involving former Minister of 

Telecoms 
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 U.S. authorities emphasize the importance of self-disclosure and cooperation 
in dispositions  
 Form (Plea, DPA, NPA, Declination) 
 Amount  

 Alstom 
 Parent guilty plea 
 Middle of Sentencing Guidelines range penalty ($772 million) 
 Plea agreement:  States that DOJ believes the disposition is appropriate based on 

factors that included the company’s “fail[ure] to voluntarily disclose the conduct,” 
and its “initial fail[ure] to cooperate with the Department’s investigation” 
 DOJ noted that the company “initially failed to cooperate with the [DOJ’s] investigation, 

responding only to the [DOJ’s] subpoenas” to the company’s subsidiaries 
 DOJ went on to note that this “initial failure to cooperate impeded [DOJ’s] investigation of 

individuals involved in the bribery scheme,” commenting that the company only began 
providing “thorough cooperation” after DOJ “had publicly charged multiple Alstom 
executives and employees” 

 Assistant Attorney General Leslie R. Caldwell stated that “Alstom is paying a historic 
price for its criminal conduct – and for its efforts to insulate culpable corporate 
employees and other corporate entities.”  
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 Marubeni 
 Parent guilty plea 
 Middle of Sentencing Guidelines range penalty ($88 million) 
 Plea agreement:  States that DOJ believes the disposition is appropriate based on 

factors that included the company’s “failure to voluntarily disclose the conduct” and 
its “refusal to cooperate with the Department’s investigation.”   
 Principal Deputy Assistant Attorney General Marshall L. Miller stated that “[w]hen 

the Criminal Division learned of [the] conduct [by Marubeni] and launched an 
investigation, Marubeni opted not to cooperate at all.  . . . Marubeni decided to roll 
the dice.  I’m guessing they may have had some gambler’s remorse when the dice 
came to rest.” 
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 DOJ and SEC officials continue to press for self-disclosure and cooperation: 
“When you detect significant potential criminal conduct at your company, or a company that has 
retained you, I encourage you to disclose it to the Justice Department – and to do so in a timely 
manner.  . . . [T]he more open you are with us about the facts you learned about [culpable] 
conduct during your investigation, the more credit you will receive for cooperation.  . . . Put 
simply, cooperation – and the quality and timeliness of that cooperation – matter.  . . . But if a 
company chooses not to cooperate, or it cooperates too little and too late, those choices also 
have consequences.” 

– Assistant Attorney General Leslie Caldwell 

“I think any company that does the calculus will realize that self-reporting is always in the 
company’s best interest.  . . . We recognize that it is important to provide benefits for cooperation 
to incentivize companies to cooperate.  . . . The Division has a wide spectrum of tools to facilitate 
and reward meaningful cooperation, from reduced charges and penalties, to non-prosecution or 
deferred prosecution agreements in instances of outstanding cooperation.  . . . Companies that 
cooperate can receive smaller penalties than they otherwise would face, and in some cases of 
extraordinary cooperation, pay significantly less.”   

– Director of Enforcement Andrew Ceresney 
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Declinations 
 FCPA Resource Guide (November 2012):  
 “To put DOJ’s declinations in context…in the past two years alone, DOJ has 

declined several dozen cases against companies where potential FCPA violations 
were alleged.”  
 “SEC has declined to take enforcement action against both individuals and 

companies.”   
 Resource Guide provides 6 anonymized examples of cases where DOJ and SEC 

declined to take any action against the companies at issue—all involved:  
 Self-disclosure 
 Internal investigations and cooperation 
 Prompt and comprehensive remediation 
 Strong existing compliance/internal controls or timely enhancements 

 
[NB – of the 6 examples, 1 involved a foreign private company where only DOJ had 
jurisdiction and declined to prosecute] 
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Sentencing Guidelines Benefits of Self-Disclosure and Cooperation 
 Sentencing Guidelines provide incentives for self-disclosure and cooperation: 
 Self-disclosure and cooperation results in five points off the culpability score 
 Cooperation alone results in two points off 
 N.B.:  Effective compliance program at the time of the underlying conduct provides 

an additional three points off 
 

In total self-disclosure, cooperation, and effective compliance program could result in 
more than a 50% reduction in any criminal fine.  
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 PDAAG Miller explained why companies should cooperate in providing 
evidence against officers/employees who commit criminal violations 
“Voluntary disclosure of corporate misconduct does not constitute true cooperation if the 
company avoids identifying the individuals who are criminally responsible.  Even the identification 
of culpable individuals is not true cooperation, if the company fails to locate and provide facts 
and evidence at their disposal that implicate those individuals. . . . 
[W]hen prosecutions of culpable individuals are prevented, the government’s interest may only 
be vindicated by prosecuting the corporation itself.  This is one of the lessons that should be 
drawn from the BNP Paribas and Credit Suisse cases.  Through parent-level guilty pleas and 
multi-billion dollar penalties, BNP Paribas and Credit Suisse paid a historic price not only for their 
criminal conduct, but also for their insulation of culpable corporate employees. . .  
At the risk of being a little too Brooklyn, I’m going to be blunt. 
If you want full cooperation credit, make your extensive efforts to secure evidence of individual 
culpability the first thing you talk about when you walk in the door to make your presentation.   
Make those efforts the last thing you talk about before you walk out.   
And most importantly, make securing evidence of individual culpability the focus of your 
investigative efforts so that you have a strong record on which to rely. 
Corporations do not act criminally, but for the actions of individuals.”  
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 PetroTiger:   
 DOJ charged two former co-chief executives and former general counsel relating to 

alleged bribes to a Colombian government official and kickback scheme in the 
Philippines  
 One former co-CEO and GC pleaded guilty 
 Other co-CEO scheduled for trial in April 2015 
 Company not charged 

 
“[U]nlike in the Marubeni case, th[e] conduct [in PetroTiger] was brought to the 
attention of the department through voluntary disclosure by PetroTiger, which 
cooperated fully with the department’s investigation.  Notably, no charges of any kind 
were filed against PetroTiger, and no non-prosecution agreement was entered.” 

– Principal Deputy Assistant Attorney General Marshall L. Miller 
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 Continued DOJ focus on prosecuting individuals  
 Since January 2013, 26 defendants were charged, had their indictments or pleas 

unsealed, or pleaded guilty in eight separate investigations  
 
 
 

Company Individual 
Alstom Pierucci (pled 2013) 

Pomponi (pled 2014) 
Hoskins (trial June 2015) 
Rothschild (pled 2012; unsealed 
2013) 

Petro Tiger Weisman (pled 2013) 
Sigelman (trial April 2015) 
Hammarskjold (pled 2014) 

Direct Access 
Partners 

Bethancourt (pled 2013) 
Hurtado (pled 2013) 
Lujan (pled 2013) 
Gonzalez (pled 2013) 
Chinea (pled 2014) 
DeMeneses (pled 2014) 

Maxwell Riedo  

Company Individual 
BSG Resources, 
Inc. 

Cilins (pled 2014) 

BizJet DuBois (pled 2012; unsealed 2013) 

Uhl (pled 2012; unsealed 2013) 
Kowalewski (pled 2014) 

Jensen  
Bechtel Elgawhary (pled 2014) 

Group DF Firtash (extradition proceedings 
ongoing in Austria) 
Knopp  
Gevorgyan  
Lal  
Sunderalingam  
Rao  
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 Impositions of monitors in enforcement actions 
 DOJ 
 2014:  one monitor imposed out of seven DOJ resolutions  
 2010-2014:  monitor imposed on average 31% 
 2005-2009:  monitor imposed on average 49% 

 SEC 
 2014:  one monitor imposed out of seven DOJ resolutions 
 2010-2014:  monitor imposed on average 22% 
 2005-2009:  monitor imposed on average 32% 
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The SEC continues increased use of administrative proceedings 
 The Dodd-Frank Act empowered the SEC to bring more actions in 

administrative proceedings  
 Brought before Administrative Law Judges (not federal district courts) 
 Dispositions: 
 Fiscal Year 2009: 165 dispositions by ALJ’s 
 Fiscal Year 2014: 223 dispositions by ALJ’s 

 Pending Cases:  
 As of September 30, 2009: 33 pending cases before ALJ’s 
 As of September 30, 2014: 96 pending cases before ALJ’s 

 
“That legislative change allows us to obtain many — though not all — of the same 
remedies in administrative proceedings as we could get in district court. And so what 
we are doing now is simply making use of the administrative forum in cases where  
we previously could only obtain penalties in district court.” 

 – SEC Director of Enforcement Andrew Ceresney 
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The SEC continues increased use of administrative proceedings (cont’d) 
 The SEC’s success rate in administrative proceedings is higher than in federal 

courts 
 Fiscal Year 2014:   
 100% success rate in contested administrative proceedings  
 61% success rate in federal court trials  

 Fiscal Year 2013:  
 90% success rate in contested administrative proceedings  
 75% success rate in federal court trials 
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The SEC continues increased use of administrative proceedings (cont’d) 
 Director Ceresney stated he favors an administrative forum for several reasons: 
 Speed (typically 300-day limit) 
 Specialized fact-finders 
 Relaxed evidentiary rules 
 Additional charging options (e.g., failure to supervise or causing violations can only 

be brought in an administrative forum) 
 

 The SEC has indicated that this trend will hold for its FCPA cases 
“It’s fair to say it’s the new normal.  . . . Just like the rest of the Enforcement Division, 
we’re moving towards using administrative proceedings more frequently.” 

    – SEC FCPA Unit Chief Kara Brockmeyer 

 The SEC is already using administrative proceedings to settle FCPA matters—six of 
the seven FCPA settlements in 2014 were filed in administrative proceedings (Avon 
being the exception) 

 



FCPA: 2014 Year-End Review  
SEC’S AGGRESSIVE ENFORCEMENT EFFORTS 

28 

The SEC continues to bring cases where there was no DOJ action 
 The SEC-only resolutions in the past three years are: 

 In 2014, the SEC also settled an FCPA case with individual defendants from 
FLIR Systems, Inc. (not charging FLIR) in the absence of any DOJ action 
 Employees agreed to pay $50,000 (in the case of the head of FLIR’s Middle East 

office) and $20,000 (in the case of the subordinate employee) in penalties 
 Employees did not admit or deny the SEC’s allegations 

 2014 
 Bruker Corporation 
 Layne Christensen 
 Smith & Wesson 

 
 

 

 2013 
 Koninklijke Philips 
 Ralph Lauren 
 Stryker 

 
 
 

 2012 
 Allianz SE 
 Eli Lilly 
 Oracle 
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 Greater International Collaboration:  Greater cooperation, information 
sharing, and exchange of investigative tactics among law enforcement 
agencies in the U.S. and abroad  

“Transnational bribery is a global problem and an international solution truly is beginning to 
develop.  . . . Indeed, in just the last few years several countries have enacted new anti-
corruption laws or enhanced existing laws.  . . . [C]ountries all over the world are now engaged in 
the fight against foreign bribery and together, we can and will hold to account individuals and 
companies who engage in corruption, regardless of where they operate or reside.  The increase 
in international collaboration is not only enhancing our own FCPA enforcement efforts but it is 
also resulting in anti-corruption enforcement actions by other countries.”   

– Assistant Attorney General Leslie Caldwell 

“[W]e have dramatically increased our coordination with foreign partners when they are looking 
at similar or overlapping criminal conduct – so that when we engage in parallel investigations, 
they complement, rather than compete with, each other.” 

  – Principal Deputy Assistant Attorney General Marshall Miller 

“Everybody appreciates that there are plenty of foxes for the hounds to chase down, and that 
really close cooperation shuts off opportunities for forum shopping and tactical play by suspects 
and their advisors.” 

– SFO Director David Green 
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 DOJ and SEC increasingly noting the cooperation of foreign 
governments: 
 Alcoa 
 Australia  
 Canada 
 UK 
 Liechtenstein 
 Norway 
 Switzerland 

 Marubeni 
 Indonesia 
 Switzerland 
 UK 

 Bio-Rad 
 Lithuania  
 Latvia 
 UK 

 

 HP 
 Germany 
 Poland 
 Mexico 
 UK 
 Lithuania 
 Latvia 
 Italy 
 Spain 
 Hungary 

 Dallas Airmotive 
 Brazil 

 Alstom 
 Indonesia 
 Switzerland 
 UK 
 Germany 
 Italy 
 Singapore 
 Saudi Arabia 
 Cyprus  
 Taiwan 
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Foreign authorities are increasingly bringing anti-corruption actions 
 Brazil:   
 Petrobras 
 On December 11, 2014, Brazilian prosecutors charged 36 individuals in an alleged kickback and 

corruption scheme and are seeking to recover approximately $400 million 
 On December 15, 2014, prosecutors charged 3 additional individuals in connection with a separate 

bribery scheme involving Samsung Heavy Industries 
 In August 2014, 8 current or former Embraer S.A. employees were charged with bribery of a 

Dominican Republic Air Force official 
 Germany:  In December 2014, German defense contractor Rheinmetall AG settled a 

bribery investigation for approximately $46 million 
 Scotland:  In December 2014, Scottish prosecutors fined a Parker Drilling Co. 

subsidiary approximately $267,000 for bribery 
 Netherlands:  In November 2014, Dutch prosecutors settled self-disclosed bribery 

allegations with SBM Offshore for $240 million 
 Poland:  In April 2014, Polish officials announced charges against a former HP 

executive as part of an industry-wide investigation of corruption  
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Foreign authorities are increasingly bringing anti-corruption actions (cont’d) 
 United Kingdom (SFO) 
 Alstom Power Ltd (UK subsidiary) 
 In December 2014, the SFO brought bribery and corruption charges against an Alstom 

subsidiary and two individuals 
 The SFO had already charged a separate Alstom subsidiary (Network UK) with six counts 

of conspiracy and corruption 

 Smith and Ouzman Ltd (UK printing company) 
 In December 2014, the company and two of its executives were convicted at trial  
 The SFO’s first conviction after trial of a corporation for bribing foreign public officials 
 Conviction obtained under the Prevention of Corruption Act 1906 
 The conduct in question took place prior to the Bribery Act coming into effect 

 Jury acquitted two other former employees 
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Foreign authorities have also launched a number of investigations 
 United Kingdom (SFO) – Investigation into alleged bribes by: 
 Rolls Royce in Indonesia and China 
 GlaxoSmithKline in China 
 Sweett Group in Northern Africa 

 
“[T]he SFO has the cases, the people and the funding assembled on deck.  Put 
another way . . . The SFO has recovered its mojo.”  

– SFO Director David Green 

 Germany:   
 In December 2014, German prosecutors announced a bribery investigation of 

defense contractor Airbus  
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 DOJ opinion release on successor liability (14-02):  acquisition of a foreign 
company not previously subject to DOJ jurisdiction by a U.S. company does 
not create FCPA jurisdiction for pre-acquisition conduct 
 Facts:  Foreign company suspected of making corrupt payments and had poor 

accounting and recordkeeping practices and no compliance program 
 DOJ Opinion:  Where foreign company: 
 had never been an issuer of securities in the U.S., 
 had “negligible business contacts” in the U.S., and  
 had never directly sold nor distributed products in the U.S.— 
 DOJ stated that it does not currently plan to take enforcement action against the acquiring 

U.S. company, and quoted the Resource Guide’s statement that “successor liability does 
not . . . create liability where none existed before”  
 

 Alstom dispositions:  DOJ required that no part of the $772 million fine be 
passed on to General Electric when it purchases Alstom’s power business 
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 There have been several personnel changes at DOJ and SEC 
 Leslie Caldwell (Assistant Attorney General for the Criminal Division) 
 Marshall L. Miller (Principal Deputy Assistant Attorney General for the Criminal 

Division) 
 Sung-Hee Suh (Deputy Assistant Attorney General for the Criminal Division 

overseeing the Fraud Section (among others)) 
 Andrew Weismann (named Chief of the Fraud Section (January 9, 2015)) 
 Patrick Stokes (Deputy Chief overseeing the FCPA Unit) 
 Stephanie Avakian (Deputy Director of the SEC Division of Enforcement) 
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 Cooperation with Multilateral Development Banks:  DOJ has begun 
requiring cooperation with Multilateral Development Bank (“MDB”) 
investigations as part of resolutions (for example, Alstom, Avon) 
 MDBs may refer cases that they initiate to national prosecutors or regulators, 

including DOJ and SEC 

 
 Increased transparency in investigations by MDBs 
 In 2012, the World Bank began publishing its Sanctions Board decisions 

 
 Increased sanctioning activity by World Bank and other MDBs: 
 World Bank sanctioned 67 firms and individuals in Fiscal Year 2014 
 African Development Bank announced its first settlement in a follow-on to the 

Bonny Island cases, imposing the largest fines ever by an MDB 
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 Alcoa Inc. (DOJ/SEC, Jan. 9, 2014):  Guilty plea and $223 million in criminal fines and 
forfeiture by Alcoa World Alumina LLC, a subsidiary of Alcoa Inc.; additional $161 
million in disgorgement to SEC 
 Industry/Country: Minerals/Bahrain 
 Allegations:  Millions of dollars in bribes were paid through a third-party agent to officials of 

the Kingdom of Bahrain by (1) entering into a sham sales agreement with the agent and 
paying commissions intended to conceal bribe payments, and (2) selling aluminum through 
offshore shell companies owned by agent, allowing agent to mark up price and use fees to 
pay government officials 
 Focus on Third Parties:  “The law does not permit companies to avoid responsibility for 

foreign corruption by outsourcing bribery to their agents, and, as today’s prosecution 
demonstrates, neither will the Department of Justice.”—AAAG Mythili Raman 
 Coordination/Cooperation with Foreign Authorities:  Cooperation with Swiss AG, the 

Guernsey Financial Intelligence Service and Guernsey Police, the Australian Federal Police, 
and the U.K. Serious Fraud Office 
 Factors Impacting Size of Fine:  Alcoa’s current financial condition; “substantial cooperation” 

with DOJ, including Alcoa’s own extensive internal investigation, making proffers to the 
government, voluntarily making current and former employees available for interviews; and 
subsequent anti-corruption remedial efforts undertaken by Alcoa 
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 Marubeni Corp. (DOJ, Mar. 19, 2014):  Guilty plea (parent) and $88 million criminal 
fine; no parallel enforcement action by SEC (not an issuer) 
 Industry/Country: Trade/logistics; Indonesia  
 Allegations:  DOJ alleged a seven-year scheme to pay and conceal bribes to high-ranking 

government officials in Indonesia in order to obtain a $118 million power project; to conceal 
the bribes, Marubeni and its consortium partner retained two third-party “consultants” to make 
the payments; in all, nearly $2.3 million paid to consultants’ U.S.-based bank accounts 
 Charges:  Charge brought under 15 U.S.C. § 78dd-3 (liability for actions taken “while in the 

territory of the United States”), based in part on meetings that took place in Connecticut  
 Parent Corporation:  “[O]ne of only a handful of parent-level guilty pleas in an FCPA 

prosecution” by DOJ, due to the “extremely serious” criminal conduct—AAAG Mythili Raman 
 Effect of Cooperation Considerations:  Plea agreement cites “decision not to cooperate 

with the department’s investigation when given the opportunity to do so” and “lack of an 
effective compliance and ethics program at the time of the offense” as factors considered by 
DOJ in reaching this resolution 
 Prior Resolution:  Second FCPA resolution for Marubeni (DPA in 2012) 
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 Hewlett-Packard Co. (DOJ/SEC, Apr. 9, 2014):  Resolution for HP and subsidiaries 
involving total payment of $108.2 million, including: guilty plea and $58.8 million 
criminal fine for Russian subsidiary; DPA and $15.5 million penalty for Polish 
subsidiary; NPA and $2.5 million forfeiture for Mexican subsidiary; approximately $26.5 
million disgorgement and $5 million in prejudgment interest for HP 
 Industry/Countries: Technology/Russia, Poland and Mexico 
 Allegations: 
 Russia:  5 employees allegedly conspired to make and conceal approx. €8 million in improper 

payments to obtain contract with the Office of the Prosecutor General of Russia, including by creating 
an off-the-books slush fund by means of inflated margin and making payments to third-party shell 
companies for the benefit of Russian government officials 

 Poland: alleged corrupt conduct in connection with various contracts with the Polish National Police 
agency (worth approx. $60 million); bribes to Polish officials alleged to include approx. $600,000, gifts 
valued in excess of $30,000, and thousands of dollars in travel and entertainment 

 Mexico:  alleged corrupt payments made to officials of Mexico’s state-owned oil company (“Pemex”) 
through an intermediary/consultant retained to influence decision makers at Pemex and funnel corrupt 
payments to them (payments described as “influencer fee”); approx. $1.4 million paid to intermediary 
and consultant, of which $125,000 was passed on to an entity controlled by Pemex’s Chief Information 
Officer 



FCPA:  2014 Mid-Year Review  
SUMMARY OF 2014 U.S. ENFORCEMENT ACTIONS 

41 

 Hewlett-Packard Co. (cont.) 
 Charges:  DOJ charges brought under § 78dd-3 based on emails and wire transfers through 

US; internal controls and books and records provisions; conspiracy 
 Importance of Cooperation:  DPA and NPA for Polish and Mexican subsidiaries based on, 

among other things, “extraordinary” cooperation with investigation, compliance-related 
agreements and enhancements, disciplinary and other remedial action; HP fine amounts were 
below Guidelines ranges (25-30% below) based on “extraordinary” cooperation (compare, 
e.g., Marubeni – middle of Guidelines range based on lack of cooperation) 
 SEC Administrative Proceeding:  SEC filed administrative cease-and-desist order against 

HP (books and records and internal controls) 
 International Prosecutions:  Polish Anti-Corruption Bureau and German Public Prosecutors 

also announced individual prosecutions of HP employees 
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 Smith & Wesson Holding Corp. (SEC, July 2014):  Settlement included $2 million in 
penalties, disgorgement, and prejudgment interest; and agreement to report FCPA 
compliance efforts to the SEC for two years 
 Industry/Countries:  Firearms/Pakistan, Indonesia, Turkey, Nepal, Bangladesh 
 Allegations:  Payments to foreign official to win contracts to provide firearms to military and 

law enforcement officials, including giving more than $11,000 worth of guns to Pakistani 
officials, as part of attempt to expand into new overseas markets  
 Remediation Efforts:  Smith & Wesson “terminated its entire international sales staff” after 

the investigation, stopped pending international sales transactions, and took measures to 
bolster its compliance procedures  
 Focus on Cooperation in Resolution:  SEC order commencing administrative proceedings 

stated that, in accepting a settlement with Smith & Wesson it considered the company’s 
“remedial acts promptly undertaken . . . and the cooperation afforded the Commission staff”  
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 Layne Christensen (SEC, October 2014):  Settlement including $5.1 million in 
penalties, disgorgement, and prejudgment interest by the Layne Christensen Company 
(“Layne”) 
 Industry/Countries:  Water management, construction and drilling equipment/Republic of 

Mali, Republic of Guinea, Burkina Faso, Tanzania, Democratic Republic of Congo 
 Allegations:  Millions of dollars of unlawful benefits obtained by bribing foreign officials 

throughout Africa to get favorable tax treatments, obtain clearance for drilling equipment 
through customs, secure work permits, and receive lax immigration and labor inspections 
 Focus on Cooperation in Resolution:  “Layne self-reported its violations, cooperated fully 

with our investigation, and revamped its FCPA compliance program.  Those measures were 
credited in determining the appropriate remedy.”—FCPA Unit Chief Kara Brockmeyer 
 Effect of Cooperation:  Disgorgement amount of almost $4 million, but civil penalty was only 

$375,000—less than 10% of the pecuniary gain 
 Company reported that DOJ declined to prosecute  
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 Bio-Rad Laboratories (DOJ/SEC, November 2014):  DOJ NPA and SEC settlement 
included $55 million in fines, disgorgement, and prejudgment interest; agreement to 
self-report to DOJ/SEC for a two-year period on Bio-Rad’s compliance efforts 
 Industry/Countries:  Life-sciences/Russia, Vietnam, Thailand 
 Allegations:  Payments to intermediary companies in exchange for winning bids for 

government contracts and other business; failure to address red flags of corruption, thus 
allowing the scheme to continue  
 Cooperation Efforts:  Bio-Rad self-reported, fully cooperated with the investigation, 

voluntarily made employees available for interviews, reported findings of internal investigation, 
and enhanced its anti-corruption policies 
 Focus on Cooperation in Resolution:   
 “This enforcement action, which reflects credit for Bio-Rad’s cooperation in our investigation, reiterates 

the importance of all companies ensuring they have the proper internal controls to prevent FCPA 
violations.” – Andrew Ceresney, Director of SEC Division of Enforcement  

 “The department . . . gives credit to companies, like Bio-Rad, who self-disclose, cooperate and 
remediate their violations of the FCPA.” – Leslie Caldwell, Assistant Attorney General 

 Effect of Cooperation:  DOJ stated that it gave Bio-Rad an NPA in large part due to the 
company’s self-disclosure and full cooperation; SEC imposed no civil penalty 
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 Bruker Corp. (SEC, December 2014):  Settlement included $2.4 million in penalty, 
disgorgement, and prejudgment interest 
 Industry/Country:  Scientific instruments/China 
 Allegations:  Bruker employees in China paid more than $111,000 under suspect contracts to 

Chinese government officials “responsible for authorizing the purchase of Bruker products,” 
and for Chinese government officials’ vacations in Europe and the U.S. 
 Cooperation Efforts:  Bruker self-reported and “provided extensive cooperation” with the 

SEC’s investigation 
 Effect of Cooperation:  Bruker paid $1.7 million in disgorgement, but only a $375,000 penalty 
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 Dallas Airmotive Inc. (DOJ, December 2014):  DPA included a $14 million penalty 
 Industry/Countries:  Aircraft maintenance/Brazil, Peru, Argentina 
 Allegations:  Dallas Airmotive employees, with employees of its Brazilian subsidiary, allegedly 

paid bribes, disguised as consulting fees and commissions, to officials in Brazil, Peru, and 
Argentina to obtain government contracts 
 Charges:  Filed in the Northern District of Texas for conspiracy to pay bribes and bribing 

foreign officials  
 Cooperation Efforts:  Dallas Airmotive conducted an internal investigation, voluntarily made 

employees available for interviews, produced and organized evidence, agreed to cooperate 
with DOJ in related ongoing investigations, and improved its compliance programs 
 Effect of Cooperation:  Dallas Airmotive received a DPA and paid a penalty ($14 million) 

discounted off the bottom of the Sentencing Guidelines range ($17.5 to $35 million) 
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 Avon Products, Inc. (DOJ/SEC, December 2014):  DPA and subsidiary guilty plea with 
DOJ included $67 million in criminal penalties to DOJ and settlement with SEC included 
$67 million in disgorgement and prejudgment interest to the SEC; implementation of an 
independent monitor to review FCPA compliance program for 18 months, followed by 
another 18-months of self-reporting  
 Industry/Country:  Cosmetics/China 
 Allegations:  Payments in cash, gifts, domestic and foreign travel, and meals and 

entertainment made by Avon subsidiary in China to Chinese officials to receive and keep 
licenses, and disguising these payments on its books and records 
 DOJ Guilty Plea:  Avon China pleaded guilty in the Southern District of New York to 

conspiracy to violate the FCPA’s books and records provisions 
 Monitorship:  “Avon China was in the door-to-door influence-peddling business, and for years 

its corporate parent, rather than putting an end to the practice, conspired to cover it up.  Avon 
has now agreed to adopt rigorous internal controls and to the appointment of a monitor to 
ensure that reforms are instituted and maintained.”—Preet Bharara, U.S. Attorney for the 
Southern District of New York  
 Cooperation Efforts:  Avon conducted an “extensive” internal investigation, made employees 

available for interviews, and collected, analyzed, and organized evidence  
 Effect of Cooperation:  Parent DPA and penalty ($67.6 million) approximately 20% below the 

bottom of the Sentencing Guidelines range ($84.6 to $169.1 million) 
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 Alstom S.A. (DOJ, December 2014):  Guilty plea (parent) to criminal violations of the 
FCPA’s accounting provisions, related guilty plea and DPA resolutions with 
subsidiaries, and $772 million fine 
 Industries/Countries:  Power, transportation/Indonesia, Saudi Arabia, Egypt, Bahamas, 

Taiwan 
 Allegations:  Alstom and its subsidiaries allegedly paid a total of more than $75 million bribes 

to secure contracts for projects worth more than $4 billion (profit of ~$300 million), allegedly 
concealing the scheme by falsifying books and records to state that the corrupt payments 
were made in exchange for consulting services  
 Factors in Reaching the Resolution:  DOJ stated in the Plea Agreement that it considered 

Alstom’s “fail[ure] to voluntarily disclose the conduct,” its initial refusal to “fully cooperate,” and 
its lack of an “effective compliance and ethics program at the time of the offense” 
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 Alstom S.A. (DOJ, December 2014) (cont’d): 
 Effect of Cooperation Considerations:  DOJ said that Alstom’s cooperation efforts improved 

only after DOJ publicly charged several Alstom executives 
 “Alstom is paying a historic price for its criminal conduct – and for its efforts to insulate culpable 

corporate employees and other corporate entities.”—AAG Leslie R. Caldwell  

 Related Charges:  Alstom’s Swiss subsidiary pleaded guilty to conspiracy to violate FCPA 
anti-bribery provisions; Alstom’s U.S. subsidiaries entered into deferred prosecution 
agreements for the same  
 DOJ has also brought charges against four former Alstom executives for corrupt conduct, three of 

whom have pleaded guilty 
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 FLIR Systems, Inc.:  In November 2014, the SEC settled with two former 
sales employees of defense contractor FLIR Systems, Inc.’s Dubai office for 
violating the FCPA by giving luxury gifts to Saudi Arabian officials and taking 
those officials on a “world tour” to win contracts for the company  
 Employees agreed to pay $50,000 (in the case of the head of FLIR’s Middle East 

office) and $20,000 (in the case of the subordinate employee) in penalties 
 Employees did not admit or deny the SEC’s allegations 

 Sustainable AgroEnergy:  In December 2014, the SFO won convictions 
against 3 former executives at and agents used by Sustainable AgroEnergy, 
after they gave and received bribes related to fraudulent sales of bio-fuel 
investment products 
 SFO’s first prosecution and trial conviction against individuals for violating the UK 

Bribery Act 
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 Direct Access Partners:  In December 2014, the CEO and Managing 
Director of broker-dealer Direct Access pleaded guilty to one count of 
conspiracy to violate the FCPA and the Travel Act, and agreed to pay $3.64 
million and $2.67 million in forfeiture, respectively 
 DOJ alleges the defendants paid bribes to a senior official at the Venezuelan 

Economic and Social Development Bank (“BANDES”) in exchange for directing 
BANDES business to Direct Access and authorizing BANDES to execute bond 
trades with Direct Access 
 With these pleas, to date 6 defendants have pleaded guilty in connection with the 

bribery scheme 
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 PetroTiger:  In January 2014, DOJ brought charges against 3 officers (2 
former co-chief executives and the former general counsel) of oil services 
company PetroTiger Ltd. relating to alleged bribes to a Colombian government 
official and kickback scheme in the Philippines 
 One co-CEO and the GC pleaded guilty in February 2014 and November 2013, 

respectively 
 In October 2014, the remaining defendant (Joseph Sigelman) filed a motion to 

dismiss the charges against him, arguing that the FCPA is unconstitutional on the 
grounds that its definition of “foreign official” is too vague 
 In November 2014, DOJ filed its reply, arguing that “no court has held that the 

definition of ‘foreign official’ in the FCPA is unconstitutionally vague,” citing the 
district court opinion in United States v. Esquenazi 
 Notably, the Supreme Court denied the Esquenazi defendants’ petition for certiorari on 

October 6, 2014, after the Eleventh Circuit defined the meaning of a foreign government 
“instrumentality” under the FCPA as “an entity controlled by the government of a foreign 
country that performs a function the controlling government treats as its own” 

 Sigelman’s motion to dismiss on vagueness grounds was denied December 30, 2014 
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 SEC v. Ruehlen, et al. (Noble Corp. Individual Defendants):  On July 2, 
2014, one week before trial was scheduled to begin, the SEC agreed to 
settlements with defendants Ruehlen and Jackson, the former West Africa 
Division Manager and CEO, respectively, with judgment entered only on a 
single record-keeping claim for each defendant 
 Settlements were on a no-admit/no-deny basis 
 No penalties or disgorgement were imposed 
 Ruehlen and Jackson were enjoined from future violations of the FCPA, but not 

restricted in terms of their future employment  
 The settlement came after the District Court denied both sides’ motions for 

summary judgment, including the SEC’s motion for a partial summary judgment 
ruling that the FCPA’s facilitating payments exception did not apply to the payments 
to Nigerian government officials at issue in the case 
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