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Make-Whole Dispute 

 First lien and 1.5 lien noteholders claimed a roughly $200 million make-whole, arguing that it was 

due upon any refinancing 

 Momentive argued that the make-whole was only due upon an elective prepayment before 

maturity, not a repayment after a bankruptcy acceleration 

 

Plan Treatment Toggle 

 To attempt to resolve the make-whole disputes, the company offered “deathtrap” plan 

consideration: 

A. Accept the Plan, waive any make-whole claims, and receive payment in cash in full on the effective date, 

from the proceeds of committed exit facilities 

B. Reject the Plan, preserve the right to assert make-whole claims, but receive replacement notes with a 

principal amount equal to the allowed claim after litigation of the make-whole and a “present value equal to 

the amount of the allowed claim” 

 There was no disagreement that the rates on the replacement notes were below market 

 After the first and 1.5 lien holders rejected the plan, litigation of the make-whole was consolidated 

with plan confirmation.  The bankruptcy court confirmed the plan over the senior lien noteholders’ 

objections and held that they were not entitled to a make-whole 

 



Basics of the Intercreditor Dispute 

Relevant Agreement 

 The Intercreditor Agreement (ICA) between the 1st and 1.5 lien noteholders and the 2nd lien 

noteholders included several key agreements by the 2nd lien noteholders, including: 

 To turn over any collateral or proceeds of collateral received through exercise of remedies before the senior 

lien holders were paid in full in cash 

 To let the senior lien holders control the exercise of remedies against the collateral by not exercising rights 

or remedies before the senior lien holders are paid in full in cash 

 Not to challenge the liens of the senior lien holders or their exercise of remedies 

Complaint 

 In July 2014, the senior lien creditors filed state court actions against the 2nd lien noteholders, 

alleging that: 

 Receipt by the 2nd lien noteholders of distributions under the proposed plan before the senior lien creditors 

had been paid in full violated the ICA and were subject to turnover 

 By supporting a plan that crammed up the senior lien creditors and intervening in the make-whole dispute, 

the 2nd lien noteholders had violated the ICA’s strictures on exercise of remedies or objecting to relief sought 

by the senior lien creditors 

 As a remedy, the senior lien creditors sought damages and turnover of all distributions, including 

plan distributions, backstop fees and other fees, until the senior creditors were paid in full 
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ICA Dispute – Pre Confirmation Developments 

Removal to Federal Court and Plan Carveout 

 In advance of plan confirmation, the 2nd lien noteholders successfully removed the suit to federal 

court and had it remanded to the Bankruptcy Court 

 Although the proposed plan of reorganization initially attempted to terminate creditors’ rights under 

the ICA, after the senior lien creditors objected these releases were removed 

 The confirmed plan expressly carved out claims under the ICA from the plan releases, and 

provided that the Bankruptcy Court would retain jurisdiction over the pending disputes 

Scheduling and Plan Confirmation 

 The senior lien creditors did not pose their ICA arguments as plan objections in part due to case 

law holding that a plan need not comply with an applicable intercreditor agreement, so long as all 

parties’ rights under the agreement are preserved 

 Briefing on the ICA dispute was postponed during the confirmation process, with motions to 

dismiss and responsive papers scheduled to be submitted after the confirmation hearing 
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Motion to Dismiss 

 The 2nd lien noteholders’ primary response to both theories raised by the senior lien creditors was 

that the ICA narrowly concerned the common collateral 

 This argument emphasizes the difference between lien subordination and payment subordination, arguing 

that none of the challenged actions related to the collateral, rendering them all permissible 

 With respect to all distributions, the 2nd lien noteholders argued that they did not constitute proceeds of the 

collateral, as all collateral would be retained by the company and would continue to secure the replacement 

1st and 1.5 lien notes 

 Additionally, the 2nd lien noteholders argued that upon plan effectiveness, the senior lien creditors 

would have been paid in full as a matter of law, and thus entitled to no further payments 

 Further emphasizing the limitation of the ICA to the common collateral, the 2nd lien noteholders 

argued that distributions were only subject to turnover to the extent they were received “as 

secured creditors,” and that all distributions could have been obtained regardless of their secured 

or unsecured status 

 Lastly, the 2nd lien noteholders pointed to a customary provision preserving their right to act as 

unsecured creditors, arguing that all challenged actions taken in the case were taken in that 

capacity 
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The Court’s Ruling 

Narrow Construction of the ICA 

 After lengthy oral argument, the court observed that “[t]he ICA is very clearly an intercreditor 

agreement pertaining to the parties’ collateral rights. That is the overall context of the agreement 

and it is in that context that the claims should be evaluated” 

 The court also adopted the view that waivers of creditors’ rights must be “clear beyond 

peradventure,” citing the Boston Generating case 

Intervention in the Case 

 The court held that in supporting the debtors’ plan and otherwise intervening in the case, the 2nd 

lien noteholders had not interfered with the senior lien creditors’ rights in the collateral and thus 

had not violated the ICA 

 With respect to the make-whole dispute, the court noted that nothing in the ICA barred the 2nd 

lien noteholders from disputing the amount of the senior lien claims, and that the agreement did 

not contain broader “silent second lien” provisions found in other ICAs 
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The Court’s Ruling (cont’d) 

Distributions Not Subject to Turnover 

 Turning to the distributions received by the 2nd lien noteholders, the court first found that the equity 

in the reorganized debtor distributed to 2nd lien noteholders did not constitute proceeds of 

common collateral and thus was not subject to turnover 

 The court reasoned on this point that the equity was distributed in exchange for the 2nd lien noteholders’ 

liens, NOT for the assets encumbered by those liens 

 The court also found that distribution of the equity in no way diminished the collateral, and thus could not be 

viewed as proceeds of that collateral 

 With respect to the cash distributions received, although cash was indeed common collateral, the 

court found that it had not been distributed to the 2nd lien noteholders “in connection with the 

exercise of any right or remedy relating to Common Collateral” and thus was also not subject to 

turnover 

Payment in Full Not Relevant 

 Notably, although the parties devoted substantial time to the question of whether the senior lien 

creditors had in fact been “paid in full” that issue was not ultimately relevant, given the court’s 

finding that the challenged distributions were permissible regardless of whether the senior lien 

debt had been paid 
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Implications and Takeaways 

Limits of Lien Subordination 

 Given the strict limitation of the agreement to the common collateral, junior lien creditors were 

able to both attack the senior lien creditors’ rights in bankruptcy and receive substantial 

distributions before payment in full of the senior creditors 

 As compared to full payment subordination, lien subordination does not assure payment in full 

before value flows to junior creditors, and can create significant uncertainty and litigation risk as to 

the division of distributable value between collateral and non-collateral value 

 

Provisions to Consider 

 Turnover of distributions received in respect of the junior lien creditor’s secured claim, regardless 

of source or form, as opposed to only distributions of collateral or proceeds thereof 

 Prohibition on supporting a plan that is not supported by the first lien noteholders and does not 

pay them in cash in full 

 More narrowly tailored carveout preserving the rights of junior lien holders to act as unsecured 

creditors, to avoid undoing more specific protections 

 While the court did not rest its decision on this provision, it did comment that preserving unsecured creditor 

rights might “trump” more specific prohibitions 
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Implications and Takeaways (cont’d) 

Payment in Full Didn’t Matter 

 In the wake of the court’s cramdown ruling, there was significant argument and analysis of 

whether the debt crammed down would be “deemed discharged” or otherwise held to no longer be 

outstanding for purposes of the ICA as a matter of law, notwithstanding clear language requiring 

“payment in full in cash” 

 Although the 2nd lien noteholders did take the view that the debt ceased to exist upon plan 

effectiveness, the court was sympathetic to the senior lien creditors on the point, asking of the 

“payment in full in cash” provision: “How much more explicit can you get?” 

 That this question wasn’t relevant underscores the fundamental narrowness of lien subordination. 

Unlike payment subordination, the junior lien creditor does not ensure full payment of the senior 

lien creditor, and so long as the collateral is respected, the junior lien creditor can receive 

substantial distributions and has significant leeway in fighting for recoveries 
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