
Davis Polk & Wardwell LLP 

CEO Succession Considerations 

Presented by 
Edmond T. FitzGerald 
Dennis S. Hersch 
Kyoko Takahashi Lin 
Marc O. Williams 

February 24, 2016 



Management Development and Succession Planning 
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In CEO succession, there is . . . 

 The long-term development and assessment of internal candidates 
 Coaching 

 Career transitions through various roles 

 Regular assessment by internal and external processes 

 Regular review of the internal candidates with the board 

And then there is the process of making the transition – which is the larger focus of this discussion 



CEO Succession Planning – Overview 
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 CEO succession planning is considered one of the board’s most important oversight responsibilities 
 SEC has identified succession planning as one of the board’s “key functions” 

 NYSE-listed companies are required to address their CEO succession policy in their corporate governance guidelines 
(Nasdaq companies do not have the same requirement) 

 Inadequate succession planning for senior management may be viewed as evidence of insufficient board 
oversight and scrutiny of management 

 CEO succession planning should address both expected transitions and emergencies 



CEO Succession Planning – The Numbers 

3 



CEO Succession Planning – The Numbers (cont.) 

How often does the full board review CEO succession plans? 
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Emergency Plan 
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Key details 

 Delegation to key board members 

 “Name in the envelope” 
 Confirm that that individual is ready and able to take the helm 

 Who should know? 

 Role as interim CEO 

 Communication plan 
 Among directors 

 PR readiness 

But the “name in the envelope” should ideally be the result of some amount of development, grooming and 
reviewing 

With this, we turn to look at non-emergency scenarios . . . 



CEO Succession Planning – Key Steps 
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Key Steps to Effectuate Potential CEO Transition 

 Speed of and atmosphere of transition – ranges from planned and collegial, to accelerated but not precipitous to 
precipitous (e.g., over a weekend) – we will focus on the planned, collegial process 

 Confidentiality vs. forward-looking statement 

 Develop candidate profile for successor CEO 

 Identify and evaluate internal candidates 

 Retain executive search firm to identify external candidates 

 Consider role and compensation of successor CEO 

 Evaluate costs and potential risks associated with departure of current CEO 

 Develop communications strategy related to CEO transition 

 Satisfy applicable public disclosure obligations 



Developing a CEO Succession Plan 

7 

Best practice is for board to lead and be accountable for the development, implementation and review of 
the company’s CEO succession plan, which can include: 

 Assignment of succession planning duties to a standing or special committee of the board 

 Succession planning routinely reviewed and discussed by the full board 

 Ongoing dialogue with CEO and opportunity for board to discuss succession planning without CEO (e.g., 
executive session) 

 Ongoing review of role of CEO, as well as CEO performance 

 Coverage of both expected transitions and emergencies 
 Emergency plan often identifies an interim CEO pending appointment of longer-term successor 

 In an emergency, having a pre-planned protocol is particularly important – who to contact and how, etc. 

 Understanding of the personalities and the politics involved 

 Establishment of succession time frames 

 Development of candidate profile based on culture and company strategy 

 Development and evaluation of both internal and external candidates 
 Access for all board members to internal candidates 

 Use of search firm to identify external candidates 

 Preservation of flexibility for board to tailor actions to the particular circumstances of the departure 



CEO Succession Planning – Hiring Considerations 

8 

Whether selecting an internal or external candidate, board should: 

 Establish methodology for evaluation of candidates and provide for thorough vetting 
 Consider the pros and cons of establishing a board-level special-purpose CEO search committee 

 Pros: Special-purpose committee able to focus solely on CEO search and, if desired, can be specifically remunerated for their 
efforts 

 Cons: Creating special-purpose committee would depart from existing delegation of CEO succession efforts to Compensation 
Committee and may also be less efficient, given that Compensation Committee will, in any event, be required to approve the 
departing and incoming CEOs’ compensation 

 Only a small fraction of companies delegate CEO succession planning to a board-level special purpose CEO search 
committee—for nonfinancial services companies, only 0.8% use a stand-alone CEO search committee, while 57.7% rely on 
the full board for CEO succession planning; 23.6% assign the responsibility to the nominating/corporate governance 
committee and 15.4% assign the responsibility to the compensation committee 

      (source:  The Conference Board) 

 Consider retaining an executive search firm 

 Consider vetting at least three candidates, as a best practices guide 



CEO Succession Planning – Hiring Considerations (cont.) 
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 Understand that the process will take several months, unless there are existing candidates whom the board has 
been considering seriously 

 Ensure that decision is consistent with prior succession planning decisions or communications, or, if it is not, 
have a clear rationale for deviation 
 Until decision has been reached, maintain confidentiality of board discussions 

 Once decision has been announced, articulate the board’s rationale for the decision 

 Understand that, as long as process is thorough and the successor is not a board member, evaluation of the 
board’s discharge of its fiduciary duty of care will be subject to the “business judgment rule” 

 If a board member is selected to serve as interim CEO, consider implications for board member’s ability to serve 
on board committees after stepping down from CEO (e.g., service on board committees may be impacted due to 
NYSE and other independence requirements) 



CEO Succession Planning – Internal Promotions vs. Outside Hires 
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CEO Succession Planning – Professional Qualifications and Skills 
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CEO Succession Planning – Internal Candidates 
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 Best practice is for the board to evaluate internal candidates, as well as external candidates 

 Develop internal candidate profile based on culture and company strategy 
 Leadership qualities: 

 Cultural fit (ability to engage, collaborate and inspire) 

 Breadth of perspective (multiple-level thinker, strategic thinker) 

 Effectiveness at execution and follow-through (decisiveness, persuasiveness, accountability, discipline) 

 Review of the company strategy and the candidates’ ability to drive strategy (growth-oriented leader, transformation leader, 
turnaround leader, cost-cutting leader, etc.) 

 Extend search down throughout the company to develop and identify internal talent 

 Provide all board members with exposure to internal candidates 

 Review and evaluate any candidates identified by CEO 



CEO Succession Planning – External Candidates 
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Develop external candidate profile based on company strategy and culture 

 Ensuring a proper corporate fit is critical for all candidates, although there may be a greater risk in this regard 
with external candidates 

Engage an executive search firm to identify and assess candidates 

 Executive search firms generally have access to a larger pool of candidates and can assist the board with 
screening and evaluation of candidates 

 Critical to maintain confidentiality of search process—ensure that executive search firm and external candidates 
are bound by agreements to maintain confidentiality of all nonpublic information (including the fact of the 
recruitment process itself) 
 Key to identify executive search firm that regularly works with public companies 

 If search process is leaked, company may have additional disclosure requirements (e.g., Regulation FD) 

Evaluate existing compensation and benefits of external candidates, including any compensation that 
would be forfeited, to assess costs associated with hire 

 Consider potential impact of any existing restrictive covenants on the candidate’s ability to serve as CEO (e.g., 
non-compete, non-solicit, confidentiality) 

Conduct thorough background check, including verification of educational and professional background 



Role and Compensation of Successor CEO 
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Role of Successor CEO 

 Consider whether successor CEO should be appointed as board chairman 
 There is a growing trend among a number of US companies to split the CEO/chairman 

Compensation of Successor CEO 

 Consider compensation for successor CEO: 
 What compensation and benefits will be offered? 

 Will the company offer make-whole grants for forfeited compensation from former company? 

 Will the company offer new-hire equity grants and/or signing bonus? 

 Will an employment or severance agreement be entered into? 

 What restrictive covenants will be imposed (e.g., limits on competition or solicitation of employees and/or customers)? 



CEO Departure Considerations 
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Cost of Potential Departure of CEO 

 Quantify the compensation and benefits entitlements of departing CEO 
 Existing employment agreement, offer letter, equity plans, severance plans, etc. 

 Consider whether CEO should execute a release of claims in favor of the company, or whether he or she should 
be provided with any compensation or benefits that are not contractually required 
 CEO may request additional consideration in exchange for release of claims 

 Consideration could include severance benefits or acceleration of unvested equity awards 

 If consideration is provided, consider the justification and potential shareholder reaction 

 Consider requesting compliance with new restrictive covenants 
 CEO may request additional consideration in exchange for agreeing to new restrictions on competition and/or solicitation 



CEO Departure Considerations (cont.) 
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Role of Departing CEO 

 Consider whether the departing CEO will resign from the board or remain for some period 
 In 2014, 34.8% of departing CEOs remained as executive or non-executive board chairman for at least a brief transition period 

following termination (source: The Conference Board) 

 In the case of a departing CEO who is also a company founder, there may be a strong rationale for the CEO’s continued service as 
a member of the board 

 However, retention of the departing CEO as a board member may complicate relations with or overshadow the successor CEO 

 If the departing CEO remains on the board, consider whether he should continue to serve as a non-executive board chairman 

 The departing CEO’s continued service on the board could facilitate the separation of CEO and chairman duties 

 However, this may exacerbate any complication/overshadowing issues noted above 

 Continued board service may obviate the need for the departing CEO to be retained as a consultant or adviser following 
termination 

 Consider whether CEO will be needed for a transition or consulting period 
 If so, consider whether there should be a consulting, separation or transition agreement and consider compensation for such 

period 



CEO Departure Considerations (cont.) 
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Other Considerations Associated with CEO Departure 

 Retention concern of other members of management (especially anyone who was also vying to become the next 
CEO) and those loyal to them 

 Shareholder reaction 
 Consider how shareholders may react to the change in CEO, and any related compensation actions (e.g., severance or other 

post-termination benefits for departing CEO, compensation and benefits offered to new CEO) 

 In advance of determination and public announcement, formulate strategy for shareholder outreach 

 Once the determination has been made to terminate the CEO and such determination is publicly announced, critical to effectively 
and persuasively communicate the rationale behind such determination 

 Litigation risk 
 Does the CEO have any colorable claims against the company? 

 Is the CEO likely to litigate any disputes? 

 Has the CEO previously raised claims such that any termination may be viewed as retaliatory? 

 Might the CEO engage in whistleblower activity or has the CEO already raised any such claims? 



CEO Succession – Communications 
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Communications in connection with CEO Transition 

 Critical to manage communications with shareholders, employees, regulators, customers, suppliers, community 
leaders and other stakeholders 

 Disclosure of ongoing search process likely to be considered material nonpublic information—critical to maintain 
confidentiality of process until determinations have been made and publicly disclosed, unless there will be a gap 
in time between the departure of the outgoing CEO, or unless there is a leak 
 Executive search firm and candidates should be required to enter into nondisclosure agreements 

 Best practice is for board to engage in proactive outreach to stakeholders immediately after transition is 
announced 
 Many companies retain a communication firm to coordinate a communication strategy with internal investor relations 

 Critical to develop and coordinate a detailed communications plan, including, as appropriate, press releases, media 
appearances, exclusive articles, scripted town halls, FAQs, statements to regulators, etc. 



CEO Succession – Communications (cont.) 
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Goals of communications  

 Should be used as an opportunity to assure shareholders of the corporate strategy and demonstrate that the 
board is acting in the best interests of shareholders 

 Should also be used as an opportunity to assure employees and other stakeholders that there is a well thought-
out plan during the time of transition and that the company’s pre-existing obligations will be honored  

 If cultural change is one of the reasons for the CEO transition, it is important to convey this in a manner that 
does not imply that there was anything amiss in the past 



CEO Succession – Public Disclosure 
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Public Disclosure in connection with CEO Transition 

 Generally, companies do not announce the commencement of a CEO search and this does not trigger an 8-K 
unless there will be a gap in time between the departure of the outgoing CEO and the appointment of a 
permanent CEO, or unless there is a leak 
 If information is unintentionally released, public disclosure of CEO search must be made immediately 

 Form 8-K filed within 4 business days following determination of CEO’s termination 
 8-K filing obligation is triggered by the determination or agreement, not the actual termination, but discussions or negotiations 

alone about whether to terminate CEO do not trigger obligation to file an 8-K 

 If departing CEO also resigns as director, the 8-K must disclose such resignation 

 Any new material agreements entered into must be disclosed within 4 business days after such entry 

 Form 8-K filed within 4 business days following appointment of new CEO 
 If new CEO is appointed to board, the 8-K must disclose such appointment 

 Agreements with departing or new CEO must be filed as exhibits to the company’s next 10-Q (or 10-K) 



CEO Succession – Public Disclosure (cont.) 
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 Proxy disclosure of two CEOs and their compensation 

 Additional NYSE reporting requirements 
 Issue press release on day of the termination/appointment to comply with NYSE immediate release policy 

 If any sign-on equity grant is made outside of the company’s shareholder approved equity plan, must comply with NYSE 
notice and press release requirements 

 Promptly following the grant of the sign-on equity award, the company must disclose the material terms of the award, including the 
recipient and number of shares in a press release 

 NYSE notice requirements require prompt notice concerning changes in board composition 

 As a listed company, the company must submit an interim written affirmation disclosing any changes 

 



CEO Succession – Post-Transition 
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Monitor the first 100 days 

 Who will do the monitoring? 

 How to measure success? 

 Checking in with the new CEO and others 
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